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I

n the debate over whether the
National Security Agency’s eavesdropping violated the Foreign
Intelligence Surveillance Act, we must
not lose sight of the fact that the world
we entered on 9/11 will require rewriting that statute and other laws. The tiresome pas de deux between rigid civil libertarians in denial of reality and an overaggressive executive branch seemingly
heedless of the law, while comforting to
partisans of both groups, is not in the
national interest.
Owing to the globalization of telecommunications, many telephone calls
between parties in foreign countries or
with an American at one end are routed
through American networks. By analyzing this traffic, the National Security
Agency has been gathering clues to possible terrorist activities.
The agency was authorized by the
president, we are told, to intercept messages if one of its supervisors believed
there was a link to al-Qaida — rather
than requiring the usual statutory showing before a special court of probable
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The court makes a lengthy argument
about the fact that disclosure of court files
acts as a means of checks and balances on
the judiciary. At the same time, it completely disregards the fact that California
allows for private divorce proceedings,
where parties who can afford to pay a
retired judge anywhere from $400 to $600
per hour are able to keep their information and proceedings from public view.
We live in a society where information
is readily available, and where the mining
of that information supports entire industries, such as tabloid journalism.
Everyone wants to know everyone else’s
business, and cameras exist all over the
outdoors recording many of our moves.
Divorces are private matters, and the
public has no real interest in them other
than for tabloid-type entertainment. There
is simply no good reason to allow open
access to divorce court files because the
media has a cottage industry resulting
from them. There is no reason a citizen’s
private affairs should be exposed simply
so that others can know about it.

T

he Bruce Springsteen song goes
“one step up, and two steps back”
and so is the case with California’s
rather lame attempt at protecting the confidentiality of family law files.
In June 2004, the governor signed into
law AB 782, which added Family Code
Section 2024.6 to our statutes. That code
section provided for the making of an ex
parte application to seal court records in
family law cases that disclosed financial
information regarding parties. The statute
did not go far enough in protecting confidential information, nor in protecting parties-litigant to family law cases (see “State
Must Make All Files in Family Law
Matters Confidential,” July 27, 2005, Daily
Journal). It allowed for the sealing of particular documents in a file, but not the
entirety of the file.
The statute was enacted in response to
concerns of identity theft, but it failed to
provide family law litigants with protection
in other areas as well, including the disclosure of unsubstantiated allegations
concerning personal conduct, personal
history and certain medical conditions.
While in some states family law matters
are confidential as a matter of law, with the
exception of paternity cases, in California
they have always been public, as has
access to the court files and all documents
contained therein.
The small amount of protection that
was theoretically provided by Section
2024.6 is no more. On Jan. 20, the 2nd
District Court of Appeal struck down
Section 2024.6 on grounds that the statute
was not sufficiently narrowly drawn, and
therefore was unconstitutional. The ruling
in Burkle v. Burkle, 2006 DJDAR 808,
washed away the limited protection that
family law litigants were finally being
afforded, once again ensuring that each
and every aspect of a family law proceeding is available for public review and
scrutiny.
Ronald Burkle, the appellant, is a well
known businessman, philanthropist and
member of the “Forbes 400.” He sought to
have sealed certain documents contained
in his divorce file, including his residential
addresses, out of concern for the safety of
his son. The court was rather stingy in
terms of what it was willing to seal. While
it redacted from documents any bank
account numbers, residence addresses
and names, it refused to redact information concerning account balances, as well
as the parties’ post-marital agreement.
Two months later, Section 2024.6
became law, and Burkle made an ex parte
application to seal 28 pleadings pursuant
to that law. The Los Angeles Times and
Associated Press requested permission
and were allowed to intervene to oppose
the ex parte application. The Times and
Associated Press argued that the press
and the public had a presumptive right of

credit card accounts, frequent-flyer programs and a cell phone number shared
by those two men, data mining might
easily have picked up on the 17 other
men linked to them and flying on the
same day at the same time on four
flights. Such intelligence collection
would not have been based on probable
cause, and yet the presence of the hijackers in the country would have qualified
them as “U.S. persons.”
Clearly, “random” information is likely
to be useless when it is not linked to surveillance focused on an individual, while
that focused intelligence is much less
useful when it is not linked to data mining collected in broad surveillance of
“U.S. persons.”
If we agree that the National
Security Agency now needs to trace
and analyze large volumes of phone
and Internet traffic looking for particular patterns and to cross-reference
leads, then it seems clear that traditional, specific warrants may sometimes not be appropriate.
Furthermore, not only are there presumably conspirators within the United
States, but conversations between two

foreign persons could be routed, via the
Internet, through American switches to
give the appearance of a domestic-tointernational connection. It is difficult to
imagine getting warrants now in such situations, because the standard of probable cause to conclude that the target is a
terrorist cannot be met.
Indeed, trying to determine just who
qualifies as a terrorist agent is the point
of the unfocused cross-hatching collection work of the security agency. In such
a world, we will need new techniques to
protect the identities and privacy of innocent people here and abroad.
This is not to play down the damage
done to our war aims by the executive
branch’s repeated appearance of an indifference to law. A president does have an
obligation to assess the constitutionality
of statutes, but when he secretly decides
a measure is unconstitutional and neglects to say so (much less why), he
undermines the very system of public
consent for which we are fighting.
Having said that, we also must not be so
absorbed by questions of statutory construction that we ignore the revolutionary political and technological events
that are transforming the world in which
our laws must function.
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By Fred Silberberg

Consider that on Sept. 10, 2001, the NSA
intercepted two messages: ‘The match
begins tomorrow’ and ‘Tomorrow is zero
hour.’ These were not picked up through
surveillance of suspected individuals but
from random monitoring of pay phones in
areas of Afghanistan where al-Qaida was active.
involvement in terrorist activity when
one party to the exchange is a “U.S. person” (a person in America or at an
American corporation abroad). This
would appear contrary to the provisions
of the surveillance act.
The NSA is our most important intelligence agency. Typically, about 60 percent of the president’s daily brief comes
from its intercepts. But the agency was
created during the Cold War to collect
information to be used against enemy
countries, and that war, indeed that kind
of war, has now been superseded.
Signals intelligence in the 20th century
meant intercepting analog signals along
dedicated voice channels, connecting
two discrete and known target points. In
the 21st century, communications are
mostly digital, carry billions of bits of
data, are dynamically routed in packets
to be reassembled and are globally networked.
Consider that on Sept. 10, 2001, the
NSA intercepted two messages: “The
match begins tomorrow” and
“Tomorrow is zero hour.” These were
not picked up through surveillance of
suspected individuals but from random
monitoring of pay phones in areas of
Afghanistan where al-Qaida was active.
Not surprisingly, these messages were
not translated or disseminated until Sept.
12.
Nor was the fact that we knew the
identities of two of the terrorists sufficient to thwart the attack the next day.
But had we at the time cross-referenced
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Divorces Belong in the Court of Private Opinion

Executive Indifference and Civil
Libertarians’ Rigidity Fail Public
By Philip Bobbitt

x

Copyright 2006 Los Angeles Daily Journal
Reprinted with permission.

M
access to divorce court files, and that the
statute was unconstitutional because it did
not set forth a procedure for the court to
review documents on an item-by-item
basis with consideration of the First
Amendment. The trial court ordered a

because it deprived the court of discretion
to determine which documents should be
sealed, but also because it resulted in the
sealing of entire documents, instead of
only parts thereof. If there is to be any protection for family law litigants now, it will

The small amount of protection that was
theoretically provided by Section 2024.6
is no more.
conditional sealing of the records, subject
to further hearing and the right to intervene by the press.
The trial court sustained the challenge,
finding that while there was a compelling
state interest in protecting citizen’s rights
of privacy, the statute was not sufficiently
narrowly drawn in that it allowed for the
sealing of entire pleadings to protect a limited class of specified material.
The 2nd District sustained the trial
court’s findings on constitutional grounds
in a 32-page opinion that repeatedly refers
to the fact that, historically, courts were
open to the public — one of the main reasons being that they should be subject to
public scrutiny for the protection of those
who come before them. The court found
the statute unconstitutional not only

be in the hands of the Legislature to try
and implement that protection through a
statute that will pass constitutional
muster.
The Burkle opinion, however, raises a
bigger question on more pragmatic
grounds. Putting technicalities aside, it
does not seem that what goes on in the
lives of those who come before the
divorce court should be made available to
the public. The fact that files are publicly
available has led to an increasing amount
of litigation seeking to preserve confidentiality, not only amongst the litigants themselves, but also amongst corporations
whose key employees and investors
become involved in domestic relations
cases where corporate information or
trade secrets could be disclosed.

ost reprehensibly, the release of
this information is potentially
damaging to children. The
anomaly here is that in California, litigation over children born out of wedlock is
kept confidential, while information concerning children born of married couples
is not. California needs to stop dancing
around this issue, and settle it by sealing
divorce records entirely, as did the state of
New York.
In New York, divorce records are
sealed from the public and have been for
over 100 years. Divorce proceedings
themselves are confidential. This is also
the case in several other states. This is as
it should be. The purpose is the protection
of children as well as the right of privacy.
Everyone is familiar with the sordid
tales routinely leaked by the press from
divorce files of celebrities. This same type
of information is obtainable from any
divorce file and can be used for any purpose. Ultimately it can reach the children
involved, or others who may use it
improperly. Why should anyone know the
personal business of someone simply
because that person has been unfortunate
enough to end up in divorce court?
There are enough invasions of privacy
occurring routinely in this country as it
now stands. The Legislature needs to
come up with a scheme that will withstand
court challenges, and put into place longoverdue protection for litigants and their
children. Not only will this serve the interest of protecting children, it will ensure
that privacy is protected for all litigants,
rich or poor.
Fred Silberberg is a certified family law
specialist and a partner at Silberberg
& Ross in Brentwood. The firm specializes in family law.

It’s a Good Start: Redistricting Plan Calls for Independent Panel
By Daniel Weintraub

T

hose of us who watch the political
world closely learn from experience to treat the promises and
pledges of politicians with skepticism. So
when the Democratic leaders in the
Legislature vowed last year to voluntarily
give up their power to draw political
boundaries, let’s just say it was one of
those things where you will believe it
when you see it.
Senate Leader Don Perata, D-Oakland,
and Assembly Speaker Fabian Nunez, DL.A., made the pledge as part of their effort
to defeat Proposition 77, a measure backed
by Gov. Arnold Schwarzenegger that
would have given the job of drawing district lines to a panel of retired judges. The
leaders still have not delivered on that
pledge. But it is at least beginning to
appear that they might.
Momentum is gathering behind a coalition of groups that have long argued for
ending the most basic conflict of interest in
government. Several of those groups
joined the Democratic leaders in opposing
77. Now they say they will pressure Perata
and Nunez to keep their word.
The effort is being led in part by
California Common Cause, whose national
parent group backed Proposition 77. But it
also includes the League of Women Voters
and the Mexican-American Legal Defense
and Educational Fund, which opposed the
measure. Other participants include AARP
and the California Building and
Construction Trades Council.
All of those groups have signed on to a
statement of principles that differs in key
respects from the measure backed by
Schwarzenegger and soundly defeated at
the polls in November.
The statement envisions the appointment of an independent commission of citizens to draw the new boundaries rather
than the retired judges called for in
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Proposition 77.
The statement backs the idea of drawing new lines only once each decade, after
the census. Proposition 77 would have
allowed new lines to be drawn before the
end of this decade.
And the new statement calls for the lines
to respect “communities of interest,” a difficult-to-define term that gives line-drawers
more leeway than did Proposition 77,
which focused on following geographic
features and city and county boundaries.
Even so, any lines drawn by such a commission almost certainly would be fairer
and more reflective of our political geography than the boundaries drawn by legislators after the last census, which were
designed to preserve the political status
quo and protect the interest of incumbents.
Jay Hansen, political director for the
Building and Construction Trades Council,
said he thinks the current lines have
helped hasten the recent decline in political
participation because they have in many
cases severed natural connections among
communities and their representatives.
“If you grab 10 people outside, ask who
their Assembly member or senator is, any
one of us would be surprised if one out of
10 could do that,” Hansen said. “Why is
that? That is not healthy for the government. It’s not healthy for our democracy.”
Kathay Feng, executive director of
California Common Cause, says her group
has begun lobbying individual members of
the Legislature to try to keep the pressure
on for a legislative proposal.
“If we can build momentum from the
rank and file, there is a possibility that that
keeps leadership ahead of the game
instead of dragging their feet until the last
days of August before throwing up their
hands and saying that nothing can be
done,” Feng said. “So we are definitely in a
pushing-forward movement.”
The outlines of a legislative proposal can
be seen in a constitutional amendment
sponsored by Sen. Alan Lowenthal, DLong Beach. His SCA 3 would create a fivemember commission to draw the lines,
with two Democrats, two Republicans and
a member of a third party or no party on
the panel. The commission would be
required to draw compact, contiguous districts, respect geographic features and city

and county borders and, for the most part,
ignore political party registration and past
election results.
That’s a start, but a larger commission
would be more representative of the state’s
population — addressing one of the criticisms of Proposition 77 — and its members should not be chosen by the
Legislature, as they would be in
Lowenthal’s proposal.
Another red flag: The legislative leaders
are talking about tying this idea to an overhaul and possible extension of term limits.

While both need to be considered, they
shouldn’t be linked. Hitching the fate of
redistricting reform to a loosening of term
limits would be a poison pill, the height of
cynicism.
That would be more like what you normally expect from self-interested politicians, not the new brand of leadership
Perata and Nunez promised last year.
Daniel Weintraub is a columnist for The
Sacramento Bee, where this commentary first appeared.

