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Fee Conundrum
By Fred Silberberg

I

magine you are not a lawyer, and you know
your marriage is coming to an end. You need to
consult an attorney to represent you, and you
do not know what to expect.
You are feeling stress, and you are angry.
You are worried about money, your home and your
children.
Friends offer advice and tell you horror stories.
The more they help, the angrier and more worried
you become.
Eventually, you make it to a lawyer’s ofﬁce. You
feel relieved, but you’re still angry.
The lawyer tells you the things he or she will
be able to do for you. He or she also tells you the
things you need to do to protect yourself.
You want to get your spouse any way you can,
and you want to protect yourself. When the
lawyer quotes a retainer amount and tells you
their hourly rate, you agree to pay them.
As the case unfolds, things are done by the
lawyer that you do not question — or you question them and are told they are necessary. There
are things you could have decided not to do, but
you’re angry and want vengeance, and you want to
show your strength.
You don’t understand some of the things clearly,
but you rely on your lawyer and err on the side of
doing more, rather than less.
Before you know it, you have incurred tens of
thousands of dollars in legal fees.
You want your spouse to pay those fees. Your
lawyer tells you he or she will ask the court to
order that to happen.

If you think that scenario is uncommon, think
again.
The California Family Code allows such a
request during the pendency of a divorce and at
the conclusion of one. Cases interpreting the code
state that the court is to consider various factors,
including reasonableness.
To prevail on such a claim, in theory, a lawyer
must explain the fee’s reasonableness, and a judge must determine if
the fee is reasonable.
The reasonableness of a legal fee
depends on where it was incurred
and the nature of proceedings
undertaken. The intention behind
the statute authorizing such fee requests is to provide a level playing
ﬁeld between parties.
Reasonableness of fees relates to
that level playing ﬁeld.
The law should not countenance
the incurring of tens or hundreds
of thousands of dollars in legal
fees and an order for payment of
those fees simply because one
party authorized them, or because
the lawyer for that party gambled
and incurred them in hope that the
other side would be ordered to pay
them.

But because that party took responsive actions,
his or her fees also have escalated.
Now that argument is used to persuade the
court that leveling the playing ﬁeld means ordering payment of fees because the other side also
has incurred them. The case has become signiﬁ cantly more costly for both sides because counsel
for one side was willing to gamble with someone
else’s money.
While one needs competent
representation, and there needs
to be a means to accomplish that if
someone is not in control of assets,
existing procedures create fodder
for some attorneys and wreak
havoc with families’ ﬁ nances.
Our Legislature needs to address this problem and implement
guidelines to remedy it. Courts
need to scrutinize actual billing
and not reward such conduct
because a judge is concerned that
the “out” spouse will be saddled
with the unreasonable burden of
having to pay fees. After all, the
party paying child and spousal
support often ends up paying a fee
award, too.
The existing system does not
foster client accountability. People
make choices as consumers all the
time, but that does not give them the right to pass
the buck for those choices.
In the family-law context, though, that is exactly
what happens. If courts discouraged outrageous
fee awards, they would send a message to lawyers
and litigants. It would result in less litigation,
lawyers being more accountable to their clients
and the preservation of wealth for the beneﬁt of
the family.

While one
needs
competent
representation
in a divorce
case, existing
procedures
create fodder
for some
attorneys and
wreak havoc
with families’
ﬁnances.

T

he problem is that, in a sense, the ability
to seek fees in such a manner encourages
them to escalate, and some lawyers make
a career of pursuing outrageously high fee
requests.
It is unfortunate, but not uncommon, that one
side will take numerous steps they would not have
taken if they did not have the ability to seek fees
from their spouse.
Those steps increase fees on both sides. Had the
spouse not opposed those actions, that party could
have suffered otherwise-avoidable consequences.

Fred Silberberg is a certified family-law specialist and
a partner at Silberberg & Ross in Brentwood.

Even Cooperating Employers Can’t Tell Citizen From Noncitizen Workers
By Rowland Nethaway

W

ACO, Texas — With
an immigration bill
ﬁ nally front and
center in Congress,
federal agents made a
publicized raid on a Missouri poultry
processing plant where they detained
136 suspected illegal immigrants.
With 12 million illegal immigrants
working and living in the United
States, detaining 136 possibly illegal
chicken plant workers is not much to
brag about.
Referring to the raid on George’s
Processing Inc. in Butterﬁeld, Mo.,

an Immigration and Customs Enforcement ofﬁcial said that “these
work-site enforcement actions help
reduce the job magnet that encourages aliens to enter the country
illegally.”
That’s a nice sound bite. But if
these raids are really so helpful, why
are they so infrequent? If they are so
effective, why has the underground illegal immigrant population increased
by 12 million since the 1986 amnesty,
when 3 million illegal immigrants
were in the country?
The outcome of the Missouri poultry plant raid probably will provide
the answer.

Despite the fact that the Immigration Reform and Control Act of 1986
required U.S. employers to show
paperwork that they had not hired
“unauthorized” workers, lawmakers
failed to provide employers with a
reliable means to tell legal from illegal workers.
For 21 years, U.S. employers have
been subject to ﬁ nes up to $1,000 for
violating the paperwork requirement
and up to $10,000 for “knowingly” hiring illegal immigrants.
Had these employer sanctions been
enforced vigorously since 1986, the
nation’s population of illegal immigrants likely would be negligible.
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ete Baird, the agent in charge
of the Kansas City, Mo., ICE
ofﬁce, said the raid on the
poultry processing plant resulted in the detainment of workers
from Mexico, Guatemala, Honduras
and El Salvador.
Poor people from Latin America
make the dangerous and sometimesdeadly journey to the United States
for the jobs.
Citizens from Europe, India, the
Midle East, the Balkans and various
Asian nations do the same.
Clearly, effective enforcement
of current employer-sanction laws
would eliminate the job market for illegal workers, although it would hurt
severely many U.S. employers and
the poor foreign workers who want
those jobs.
Following the raids on the Missouri
poultry processing plant, a spokesman for the company said, “George’s
makes every effort to comply with all
employment and immigration laws.”

Associated Press

Confiscated fake and blank identification documents are displayed at an Immigration and Customs
Enforcement office in Los Angeles last week. Sellers of fake documents vow to keep providing IDs.

Likely, that’s true. The company
is a voluntary participant in a federal
pilot program that veriﬁes the names,
dates of birth and Social Security
numbers of potential employees.
In December, federal agents made
highly publicized raids on meat processing plants run by Swift & Co. in
six states. Twelve hundred illegal
workers were arrested.
Swift also participates in Basic Pilot, the voluntary program that allows
employers to verify electronically the
legal status of newly hired workers
against Department of Homeland Security and Social Security databases.

Of the country’s 7 million employers, only a small percentage participate in the Basic Pilot program.
Those employers participating in
Basic Pilot hire illegal workers after
getting government clearance.
Congress apparently can’t ﬁgure
out something known to 12 million
illegal immigrants. The United
States has no reliable, standardized
way to tell citizens from noncitizens.
Until this problem is ﬁ xed, all illegal
immigrants have to do is fake citizenship with easily purchased or borrowed documents, including driver’s
licenses, Social Security cards and

birth certiﬁcates.
A system could be developed to provide secure, biometric identity cards
to foreign workers who volunteer for
the program. But that system would
do nothing to determine the legality
of millions of workers who choose
to falsely maintain that they are
U.S. citizens. Until an identiﬁcation
system is developed to tell citizens
reliably from noncitizens, enforcing
employer sanctions is hopeless.
Rowland Nethaway is senior editor of
the Waco Tribune-Herald.
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This letter responds to a letter published May
18, “S.F. District Attorney Refuses to Prosecute
Bloodless Murders.”
Every family who loses a loved one in a homicide desperately wants and deserves justice.
Holding the murderers responsible is the goal
of both the San Francisco Police Department
and the district attorney’s ofﬁce.
The facts are that, from 2004 to 2006, the
district attorney’s ofﬁce ﬁ led charges in 87

percent of homicide cases brought to us by
police and obtained convictions in 90 percent
of murder trials. In 2006, our prosecutors took
23 homicide cases to trial, far more than in
recent years.
Since taking ofﬁce, District Attorney Kamala Harris has worked to rebuild and strengthen
the homicide unit. She has increased the
number of attorneys, established a homicide
on-call team to provide legal assistance to the

Police Department at murder scenes, worked
with Sen. Dianne Feinstein to secure $400,000
to create a cold-case unit and is charging and
prosecuting murder cases aggressively. Anything else would be a disservice to the victims’
families and our communities.
Russ Giuntini,
Chief Assistant District Attorney
San Francisco County

