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No Excuse
By Fred Silberberg

ordered not to engage in that type of conduct, and
they did it anyway. The fact that they got away with it
he manner in which justice is supposed to is nothing more than an incentive to do it again.
A party is ordered to show up at family court
be administered in the family law court is
through court orders. Parties come to the di- services for mediation. They do not appear. The
vorce court for assistance in protecting their rights. case comes up for hearing, but the court cannot
Those may be rights to property, support or child proceed to determine any custody issues on the
custody matters. In fact, unlike in other areas of date for which it was set because one party did not
the law, family law cases start with court orders be- show up at mediation, and the statute makes that a
ing imposed automatically at the outset of the case. prerequisite for the court to hear the matter. Rather
than sanctioning the party who did not
The party who ﬁles the proceeding is
show up, the court continues the matter
bound by the orders when they sign the
petition; the other party is bound upon Because these to another date and tells the party who
violated the court order that he
service of the same.
orders are not already
or she needs to make a new appointAs a case proceeds, parties often
ment and appear on that date. While
seek the assistance, and protection of enforced with
the court by way of certain court or- any signiﬁcant the matter could have been resolved
on the date for which it was scheduled,
ders. These orders are intended to be
the party who complied is forced to wait
enforced by the court. When a party consequences
longer for resolution, the mediation
violates a lawful court order, that viola- in many family
ofﬁce is burdened with yet another
tion is supposed to have consequences. law courts,
appointment that could have been
If there are no consequences, then there
avoided, the court’s time was taken up
is no reason to make orders in the ﬁrst litigants no
in preparation for a hearing that did not
place. If orders are not enforced, and longer trust
proceed, and lawyer fees may well have
there are no consequences, then no one the court to
been incurred by one party to show up
has the beneﬁt of the protection he or
at the hearing that he or she initiated,
she seeks, and the judicial process is assist them.
only to have it continued.
meaningless.
Family law courts are courts of equity.
imilar to the last example, someone ﬁles and
Unfortunately, it seems that many family law judicial
serves the other party with an Order to Show
ofﬁcers interpret that to mean that court orders are
Cause. The other party does not respond in
optional, and that non-compliance with them can be
excused for any myriad of reasons. The result is that the statutory time frame. On the day of the hearing,
not only do parties fail to obtain the protection they counsel for the party who failed to respond shows up
seek, but the court system becomes overburdened and asks for a continuance. More often than not, the
with repeated requests attempting to enforce orders, court grants the continuance as a matter of course.
calendars get backlogged, litigants spend unneces- Lawyers know that may happen and it encourages
sary time and attorney fees that could otherwise be them to occasion delays by coming in to a case last
avoided and the public view of the court system be- minute, knowing that there will likely be little, if any,
comes more and more negative. The fact is, because prejudice as a result. It is not uncommon for a party
these orders are not enforced with any signiﬁcant to not show on a continued hearing date, or to have
consequences in many family law courts, litigants no some excuse as to why he or she cannot proceed.
The court may order them to produce documentation
longer trust the court to assist them.
It seems that in family law court, an order, in many to validate the excuse on the return date. When they
instances is treated like a suggestion. A parent is told don’t show up with it, the court continues the hearing
to follow a certain custody schedule. The children are yet again. Now more delay has occurred, the court’s
not available to the other parent when they are sup- calendar gets more congested, more fees are wasted
posed to be available. The parent who loses out on and it is of no consequence to the offending party.
The foregoing are just a few examples of what
his or her custody time comes to court to get relief.
The court admonishes the parent not to do it again, goes on in family law court on a daily basis. These
but that serves no purpose. The parent was already examples are based on actual cases. It is not uncom-
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mon for clients to come to their lawyers and ask
for recommendations on dealing with family
law problems. The lawyers often tell them
to seek assistance from the court, after
all, that is why the courts exist. It is
not uncommon at all for the litigants
to respond: “The court won’t do anything about it.” These statements
are sometimes the result of personal experience, and sometimes
emanate from someone having
heard the story of another family law litigant. While it may be
true that our courts are not
equipped to handle all situations, and no one expects them
to, what we do expect is that
judges enforce court orders.
Every time a judge lets a litigant slide, it
sends a message not only to that litigant but to
others in the courtroom, as well as the public
in general, that you can skirt the rules. Every
time a judge lets a litigant slide in a family law
case, someone is hurt by it and the offending
party is further empowered. When the order
is not complied with, fees are unnecessarily
expended in obtaining that order. When the
compliance is excused, there is more incentive
to continue making more and more excuses.
When the custody order is not enforced, it is
the children who are harmed by not being able
to spend time with the other parent. The failure to
enforce family court orders has results that often
trickle down to multiple levels.
The court has the power to enforce its own
orders. It is time for family law judges to stop excusing people because it is easier to do that than to
enforce the court’s orders. The norm should be enforcement, not excuse. If this were the case, there
would be a decrease in the amount of litigation and
wasted court time, a decrease in the expenditure
of attorney fees, and perhaps, over time, faith in
the family law judicial system would be restored.
At this point, the family law court system has
a signiﬁcant public relations problem because
excuse has become the norm, not the exception.
Fred Silberberg is a certified family law
specialist and a partner at Silberberg &
Ross in Brentwood.

Opening Statements In Mediation Talks Are Often Missed Opportunities
By Robert A. Steinberg

W

hen parties meet to talk
settlement, they start
with certain courtesies
and formalities. They do not just
plunge into bargaining. Instead,
they recognize the need to soften
each other up, to humanize each
other and begin persuasion before
negotiation hardens them.
Yet this rarely occurs between
the parties in mediated settlement
talks. Rather, the tendency is to
rely on briefs and proceed directly
to private caucus. In that setting,
the mediator and the parties may
engage in these formalities, but
the parties rarely deal directly
with each other. This is a missed
opportunity.
Encourage the mediator to begin
with a joint session where you can
make a mediation opening statement. The purpose of the opening
statement is not to persuade the
mediator, but to begin to persuade

the other side. You achieve this goal
by including a series of elements in
your opening statement designed to
establish your credibility with the
opposing party. The following is a
description of mediation opening
statement “do’s” and “don’ts.”
Begin by re-introducing yourself
to the other party. He or she may
know you only as his or her deposition interrogator. This is your
opportunity to humanize yourself
to the other party and assume (or
appear to assume) a more cooperative role. State how you would like
others to address you and ask how
the other party might wish you to
address him or her.
Introduce your clients and explain who they are. If your client
is a representative, explain her role
with your client and that she has full
authority. You will lose credibility if
you committed in advance that full
authority would be present and it is
not. Avoid that.
If you have anything in common
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with the other side, you may want
to mention it and touch them on
that level. Smile a lot and look the
other side directly in the eye when
speaking.
State your belief in the mediation
process. Clients can be uncertain
at their ﬁrst mediation. If you
sincerely state your belief that
mediation can help settle the case,
the other party may absorb some of
your conﬁdence.
State that you and your client are
there in good faith to resolve your
case. This part can be tricky - you
do not want to sound disingenuous or insincere. Still, a genuine
expression of desire to settle can
be helpful.
Emphasize that you are prepared
to listen and work through problems. You are not there to impose
solutions, but rather ﬁnd them in a
cooperative way.
Emphasize your belief that settlement will be in everyone’s interest.
Perhaps acknowledge the wastefulness of litigation to both sides, both
in terms of actual costs, time away
from more proﬁtable pursuits,
consumption of personal time, opportunity costs and similar factors.
Be clear that you are speaking for
both sides, and that both sides will
beneﬁt by settlement.
Acknowledge, where appropriate, your awareness of the parties’
strong feelings and state you do not
want to embarrass, upset or anger
the other party. But be careful not
to say you understand the other
side and its feelings. People sometimes do not like being told someone understands their feelings.
Sympathize; do not empathize.
Express sympathy if your case
involves an injury or death. But
do so with all your skill, care and
sincerity, as such statements can
easily upset the other party.
Explain to the other side that
you have thoroughly and objectively evaluated the case. You might
mention that you will discuss your
evaluation with the mediator, and
you may authorize the mediator
to share your evaluation with the
other side (including your approach
to valuation) in the course of the
mediation.
Outline to the other party your
position, the basis for your position,
and the fact that you may have a
good faith disagreement about such
issues. This is your best opportunity to show the other side that there
is reason to your position and that
the possible trial result, in view of
the reasonableness of your position,
is uncertain.
Consider whether and when to
provide documents or case law to
the other side. The opening during

joint session is often a good time to
exchange important evidence or
case law. The other side can then
retire to private caucus to review
and consider this information.
Sometimes such information can
disrupt the other side’s pre-mediation position.
Close by emphasizing your willingness to listen and work through
problems, and your hope that, with
effort and patience on all sides,
an agreement may be reached.
Again, humanize yourself and your
client and express a cooperative
spirit. Emphasize the importance
of effort and patience, since many
mediations begin with competitive
bargaining.
Never discuss money in your
opening statement. Communicate
your offers through the mediator
in the private caucus phase of the
mediation
Never personalize matters in your
opening statement. The parties are
there to jointly solve a problem. If

you make the person the problem,
you will not achieve a settlement.
Avoid absolute words, such as
“won’t,” “never,” etc. This is just
part of effective communication.
Do not refer to the other party by
ﬁrst name unless you have asked
for permission to do so. Do not
assume that, because you will use
your ﬁrst name, others are implicitly agreeing to be called by their
ﬁrst names.
Do not insult or criticize the mediator - especially in the other side’s
presence. The mediator’s stock-intrade is his reputation and integrity
and his ability to bond with each
side. If you criticize him or her
— in front of your client or the other
side — you may make it impossible
for the mediator to do the job. You
would be better simply to end the
mediation at that time.
Anticipate volatile issues and do
not make comments to the other
party that will trigger strong emotional responses. You will not be

persuasive if you provoke the other
party. You want to show sympathy
and understanding, so the other
side will listen to what you have to
say. If you upset them, they will shut
their ears.
Never undermine the other
party’s or other counsel’s dignity.
Again, this is counter-productive to
your purposes.
Do not engage in theatrics. Theatrics are for the courtroom, not the
negotiation room. Theatrics will
undermine the credibility you have
been trying to create.
The mediation opening statement can begin the process of
persuading the other side to accept
a realistic settlement. Use the techniques described in this article to
make the opening statement work
for you.
Robert A. Steinberg mediates complex business cases exclusively with
ADR Services. He can be reached at
bob@bobsteinberg.com.

