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State Must Make All Files in Family Law Matters Confidential
By Fred Silberberg

E

Cold, Evil Face of Terrorism Shows
No Compassion for Nonbelievers
By Jonathan Gurwitz

‘I

don’t feel your pain,” the murderer told his victim’s mother.
“I have to admit that I don’t
have any sympathy for you. I can’t feel
for you because you’re a nonbeliever.”
To understand what the free world
is up against in the war on terrorism,
one has only to look to the recent
bombings in London. Or one can look
at the horrific images from Iraq, where
a suicide bomber earlier this month
drove his car into a crowd where
American soldiers were handing out
candy to Iraqi youngsters.
At least 18 children and one U.S.
serviceman were killed.
Yet it was in a courtroom in Holland
on July 12 that the world got perhaps
its clearest glimpse into the cold, evil
face behind the carnage. There in
Amsterdam, the world capital of tolerance, Mohammed Bouyeri was standing trial for the murder of Dutch filmmaker Theo van Gogh.
The eccentric Van Gogh had produced a film titled “Submission” that
was critical of the treatment of women
under Islamic law. For this indiscretion, Bouyeri is accused of shooting
Van Gogh six times, nearly decapitating him with a kitchen knife, then
using the knife to stake in Van Gogh’s
chest a five-page Islamist manifesto
deploring permissive society and foretelling the destruction of Holland,
Europe and the United States.
“If I were released and would have
the chance to do it again, … I would do
exactly the same thing,” Bouyeri, as
reported by the media, told a stunned
court as his trial concluded. “What
moved me to do what I did was purely
my faith. … I was motivated by the law
that commands me to cut off the head
of anyone who insults Allah and his
prophet.”
He saved his most spiteful words for
Van Gogh’s mother Anneke, who was
sitting in the public gallery. No compassion, no sympathy for the grieving
nonbeliever.
The Dutch state prosecutor
described Bouyeri as “an ordinary, on
the face of it, well-integrated boy of
Moroccan descent.” Similar descriptions have emerged about some of the
young men who attacked London. No
doubt, the creature who drove his
death wagon into that crowd of Iraqi

children was also once an ordinary,
well-adjusted human being.
So we must ask, What is it that is
transforming these decent young men
into homicidal fanatics? Is it the permissiveness of Western society, a permissiveness that no one is forcing
them to embrace? Is it this or that
occupation, the Crusades, the defilement of holy lands or any number of
other real and perceived injustices?
Or is it, as Bouyeri said, a matter
purely of his faith? His faith. Not Islam,
but his faith, an ideological subset of
Islam that holds insufficiently devout
Muslims to be apostates who together
with all other nonbelievers are worthy
only of submission — the title of Van
Gogh’s film — or death.
As life drained from Van Gogh’s
body, he pleaded with Bouyeri, “We
can still talk about it! Don’t do it! Don’t
do it!” He was speaking, however, not
to a human being with feeling and
compassion. He was speaking instead
to a human vessel filled only with hate
and a false creed of divine rage.
The natural reaction of tolerant,
compassionate people on encountering such animosity is to employ reason
and empathy. The Bouyeris of this
world eviscerate such concepts as easily as they butcher their victims. There
is simply no discussion to be had, no
common understanding to be reached
and no compromise to be made.
After the Sept. 11 terrorist attacks
on the United States, many Americans
chose to study and learn more about
Islam and the Quran. And although
that enlightened effort is worthy on its
own merits, you will no more find the
answer to suicide bombers and
beheadings in the Quran than you will
find the answer to burning crosses and
lynchings in the Gospels.
Instead, you must study men —
men like Mohammed Bouyeri and the
suicide bombers in London and Iraq,
the men who paid for the schools and
mosques where they were indoctrinated, the men who gave them the
weapons and the training to carry out
their missions, and the men who
sucked the humanity out of their
human forms and replaced it with
remorseless hatred.
Jonathan Gurwitz is a columnist for
the San Antonio Express-News.
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ach and every year, hundreds of thousands of California citizens petition the courts to dissolve their
marriages. They file documents with the courts of
their counties, and, with the exception of paternity cases,
those documents are a matter of public record.
Such documents cover any number of very personal
matters, the dissemination of which would normally be
kept to a limited number of people. The documents filed
in the courts contain information regarding many
aspects of the litigants’ lives, including finances, spousal
abuse, child abuse, drug abuse, extramarital
affairs, compulsive gambling, tax issues,
information regarding children’s disabilities
and special needs, parties’ sexual practices,
problems with in-laws, siblings, incest and
molestation.
Most of these problems normally would
be regarded by the parties as private matters. Once they are in the court file, however, they are available for display to the public. In many states, all family law files are
confidential and not available for public disclosure; in ours, the most populous state in
the nation, they are not.
Family law litigants come to the court to
seek help with problems they cannot solve
on their own. In order to get that help, they
have to provide factual information.
Because most family law matters are decided on written declarations, the facts are laid
out not only for the judge to see but also for
anyone else who has even a modicum of
interest and the tenacity to go pull a court
file.
Each courthouse provides copying facilities, so once a file is pulled, the documents
can be copied, and the information can be
disseminated anywhere and everywhere.
Family law cases are ugly. People are vindictive. Sometimes, the information contained in these files is true, and other times,
it is false. Often, it is exaggerated. And
many times, it is proferred solely to try to
gain advantage over the other spouse or to
try to sway the judge. Although the court is
the arbiter who will decide whether the
information is believable or should be acted
on, that information remains in the court
file, whether it is truthful or not.
Because no one enforces perjury laws in
family law matters, there is little fear in
lying.
These files should not be public. There is
no reason for the information to be publicly
available. Allowing it to be publicly available
does not discourage people from testifying
falsely. If anything, in some cases it creates an incentive
for someone to make claims in a bid for publicity. After
all, the news media routinely station personnel at state
courthouses whose sole function is to watch all new filings and alert their bureaus to items worth reporting.
While our family court system is supposed to be protecting people, the public nature of it is, in many cases, doing
exactly the opposite.
Once a document lands in a file, there is no way to
unring the proverbial bell. The information stays there
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the outcome of a case seem uncer tain or unclear.
Although Candidate A had to defend himself against a
completely meritless claim of spousal abuse, Candidate
B did not. It should be obvious which of the two the
employer is more likely to select.
Other than the court itself, no one needs this information. Many other states limit the disclosure of such information beyond the court. Although California is considered to be one of the most progressive states in the
nation, on this issue, we remain in the Stone Age.

Last year, the Legislature enacted Family Code Section 2024.6, which is intended to address this issue with
regard to financial assets. The section, a response to the
problem of identity theft, allows a party to a divorce to
make an ex parte application to the court to seal documents listing information regarding assets and liabilities.
It’s a step in the right direction, albeit a weak one.
Rather than simply declaring all family law files confidential, the Legislature has chosen to protect only financial
information. That protection is not automatic. To get it, a
party has to fill out a Judicial Council form, pay an ex
parte fee and present that form with the relevant documents to the court.
The form and documents also have to be
served on opposing counsel. If the court
agrees, then the documents are ordered
sealed. The court may deny the request
outright or order only certain documents
sealed.
That is not, however, the end of the story.
Once the documents have been designated
sealed through the use of Form FL-316, a
party may try to have them unsealed, using
the virtually identical procedure but filing
Form FL-317.
The procedure is ridiculously cumbersome. More important, it assumes the
court will carr y out its orders, without
error. Because lost files in the courthouse
are commonplace and most courthouses
do not have enough personnel to keep up
with filed papers because of budgetar y
constraints, it is a gigantic and misplaced
leap of faith to think that the documents
that are supposed to be sealed will be
maintained in that manner and retrievable
only by the parties and the court.
Even if the procedure were to work flawlessly, it does nothing to protect against dissemination of various personal matters. In
many ways, that personal information
should be held more sacrosanct than the
financial information.
The system, even with the new procedure,
does not offer equal protection. A party
engaged in a dispute arising from the birth
of a child out of wedlock need not be concerned about privacy; those files are all designated confidential. A party who married
and then got involved in a similar dispute
has no confidentiality. So much for public
policy promoting marriage.
It is time for the state to stop equivocating.
All of the information contained in these files
should be kept private. Creating ex parte
procedures to limit access to some financial
information only creates more bureaucracy,
and the courts have more than enough of that.
The only people who need to know this information
are the judges and commissioners who make decisions
for the parties. Information in those files is no one else’s
business, and the Legislature should recognize that.
Fred Silberberg is a certified family law specialist
and a partner at Silberberg & Ross in Brentwood.
The firm specializes in family law.

Nominee to Head Civil Rights Division Fulfills American Dream
By Robert Cohen

T

he impressive rise of 37-year-old
Wan Kim, President Bush’s nominee to be the Justice Department’s
top civil rights official, is a classic immigrant success story.
If confirmed by the Senate, Kim will
become the first Korean-American and
the first naturalized citizen to lead the
department’s Civil Rights Division —
milestones he views as significant but not
as the way he would choose to define
himself.
“Am I aware … that this is going to be
a source of pride for Korean-Americans?
Of course,” Kim said. “I am sensitive to
many of the issues that affect minorities
because of my role as a minority, because
of my upbringing and because of where I
came from.
“But I like to view myself as a professional. When I sign a legal brief or walk
into court, people are not going to say,
‘Oh, there is a Korean-American.’ They
will say, ‘These are good arguments,’ or,
‘He is full of baloney.’ At the end of the
day, we will be judged on what we do and
how we do it.”
Kim, who has worked in the Civil
Rights Division since 2003, would replace
R. Alexander Acosta, a Cuban-American
and the first Hispanic to lead the division.
Acosta left Washington to head the U.S.
attorney’s office in Miami. A Senate hearing on Kim’s appointment has yet to be
scheduled.
In his new position, Kim would hold
the rank of assistant attorney general and
oversee 360 lawyers responsible for safeguarding voting rights of all Americans;
combating racial, ethnic, religious and
sexual discrimination as well as sexual
traf ficking, police brutality and hate
crimes; and protecting the rights of those
with disabilities.
Kim came to the United States from
South Korea when he was 5. He vividly
recalls the streams of cars in New York
City, long rows of toys in the stores and
his first meal: Frosted Flakes.
But Kim’s most dominant childhood
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into eternity or Armageddon — whichever should occur
first — sitting in the file rooms and warehouses of our
many court facilities, where it has the potential to, one
day, do great harm. Children who were involved in
divorces and are now adults become curious as to what
all the fighting was about. By checking the file, they may
learn things about their parents or siblings that they neither knew nor needed to know.
Prospective employers pull files to find that their job
candidate was accused of spousal abuse or alleged to
have a drug problem. Although the allegations may be
false, questions are raised. The court file also may make

Submissions
The Daily Journal welcomes your opinions. Send articles of no more than
1,500 words to amy_kalin@
dailyjournal.com.

memory is how his immigrant parents
worked seven days a week, 365 days a
year in their Jersey City, N.J., luncheonette and later in their convenience
store in Rahway, N.J., so he and his sister
could get an education and realize the
American Dream.
“My only recollection of my parents is
working,” Kim said. “I do not believe my
parents closed the store for one day until
I graduated from college, and I am not
even sure they came to my college graduation.”
He credits them with his success: valedictorian at Roselle, N.J., Catholic High
School; graduate of Johns Hopkins University and the University of Chicago Law
School; attorney and prosecutor.
His father, Hak Soo Kim, had come to
New York in 1971 with no education, a
few hundred dollars of borrowed money

and a hope of escaping poverty in Korea.
He spoke no English, got a job washing
dishes in a Japanese restaurant and
stayed at a YMCA. His wife, Chun Cha
Kim, joined him a few months later and
worked in a garment factory.
In 1973, Kim and his older sister, Miah,
left their grandmother in Seoul and joined
their parents.
Kim said he encountered few if any
other Asians in elementar y or high
school and never found himself part of a
larger Korean-American community.
“I just considered myself an ordinary
kid,” Kim said.
He said he was “picked on” occasionally and experienced some “r ude and
unfortunate” incidents but never really
felt threatened or unwelcome.
At 17, while in high school, Kim joined
the Army Reserve, and he fulfilled a five-

year commitment while in college.
“I enlisted in the Army because I wanted to go to boot camp to get a break from
the family store; at least you get Sundays
off,” Kim said. “That’s only half a joke.
Fort Dix was more hospitable than my
dad’s store in the summer.”
After law school, Kim clerked for a federal appeals court judge, joined the Justice Department and worked on the Oklahoma City bombing case and as a prosecutor in the District of Columbia. He later
served on the staff of the Senate Judiciar y Committee working for Sen. Orrin
Hatch, R-Utah, before returning to Justice.
Critics have charged that the Civil
Rights Division, which came of age during the struggles against segregation in
the South during the 1960s, has not been
aggressive enough under the Bush
administration. They cite a decrease in
criminal prosecutions and a reduction in
the filing of discrimination complaints,
particularly “pattern and practice” cases
that go after systematic problems.
Kim disputes that there has been any
drop-off in enforcement and cites vigorous legal actions in cases of sexual trafficking, crimes of racial intimidation, disability rights and housing discrimination.
Wade Henderson, executive director of
the Leadership Conference on Civil Rights,
said Kim has been “straightforward and
principled” in past dealings, but in his new
job he will have to be “evaluated on his
commitment to the full and fair enforcement of the nation’s civil rights laws.”
Though a Republican partisan, Kim
said, he will not view his new job through
a political lens and is committed to furthering equality.
“I am clearly in a politically appointed
position, but my job is to enforce the
laws,” Kim said. “Show me a violation of
the statute or if I find a violation of the
statute, I will bring those cases.”
When not on the job, Kim said, he
spends almost all his free time with his
wife and two young daughters.
“My family is absolutely my first priority,” he said. “This was true of my folks,
too. They just had far fewer choices in
this matter than I do. And I’m very much
indebted to them for allowing me to have
a career that gives me more free time
than they had.”
Robert Cohen is a columnist for Newhouse News Service.

