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Enough With the Paper; Let’s Testify in Family Law Court
gations and asked for other relief
now became an extensive refutal of
everything contained in the moving
papers. In a matter of no time, the
courts, especially in those larger
metropolitan districts, became unable to keep up with the volumes
of paper. The judges did not have
enough time to read the papers that
they actually could ﬁnd. The wheels
of family law justice came to a near
screeching halt.

By Fred Silberberg

I

t appears that those who make
up the administrative policies of
our family law courts just don’t
get it when it comes to ﬁguring
out how to administer justice fairly
and efﬁciently in a way that does
not create extra paperwork and
expense for everyone involved. The
family court system has created its
own legal morass, and instead of
resolving it in the most obvious way,
it just keeps digging itself in deeper
and deeper.
The issue is, of course, the manner in which the court has parties
present evidence in family law
cases. I have addressed this issue
previously, but the latest machinations going on in regard to this issue make it again a timely subject.
For those of you who either do not
practice family law or started practicing less than 20 years ago, at one
point almost every family law court
in the state operated in the same
manner as every civil and criminal
court operated. That is, when a matter came before the court requiring
evidence, people actually were
sworn in and testiﬁed. When this
happened, opposing counsel would
make objections to that evidence in
keeping with the Evidence Code.
The judge actually would rule on
the objections right then and there,
and the examiner would continue to
attempt to introduce the evidence
that he or she thought relevant until
his or her side of the case rested.
The lawyers then argued the issue, and the judge made a decision.
The record was clear, the issue was
disposed of, each litigant had his or
her day in court and the judge went
on to the next matter. There was a
nominal amount of paperwork ﬁled;
the court didn’t have to ﬁgure out
how to keep track of huge stacks
of paper for each matter. When the
lawyers showed up to argue their
case, it was almost unheard of for
the clerk or the judge to say “we
never got your papers and haven’t

W

read them.” Today, that phrase
is common in many of our courthouses around the state.
The number of family law ﬁlings
increased, but the number of family
law courtrooms for the most part
didn’t. In certain counties, someone
came up with the idea of curtailing
actual testimony, instead requiring
parties to put their testimony in
writing. At ﬁrst, it was only done in
limited types of cases, but eventually it expanded to cover just about
everything other than actual family
law trials. When lawyers objected
to this procedure, the courts of appeal sustained the administration of
justice on paper, ﬁ nding it appropriate especially in large, metropolitan
court districts (for example, the
overcrowded ones). Over time, the
right to present one’s case in the
same manner as a case is presented
in just about every other type of
court was abrogated.
The problem that no one bothered to foresee was the fact that this
change in procedure caused a huge
change in the volume of paper ﬁled
with the court. An order to show
cause that otherwise may have comprised ﬁve or six pages now became
a document comprising 20 or more
pages. A responsive declaration that
simply admitted or denied the alle-

hen the right to examine
was abrogated, it wasn’t
readily apparent that the
means of objecting to improper
evidence was also being abrogated.
Because everything was being
decided in writing, it became more
difﬁcult to object to the evidence. At
ﬁrst, astute counsel would object at
the time of hearing, requiring the
court to go through each declaration line by line and rule. Judges
became impatient with that and got
even more backlogged. Lawyers
then started to ﬁle objections in
writing. This created an even larger
paperwork problem. Now, not
only did the court have problems
keeping track of the actual written
testimony, but also it had even more
trouble keeping track of the written
objections.
From there, things spiraled out of
control. There were no rules about
when or how you had to ﬁle the
objections. There were no uniform
procedures. Each judge did whatever he or she felt appropriate in
his or her discretion. Lawyers could
not predict what would happen from
one proceeding to the next. And in
all of this chaos, those people who
did not have lawyers (now the majority of family law litigants) were
effectively rendered incapable of
having their cases handled properly
since they didn’t even know how to
write a proper declaration, let alone
object to one.
The foregoing sordid history
brings us to the present sad state of
affairs. Because there was no uni-

form administration of how to object to the mountains of paperwork
that the court itself created, the
latest brainstorm coming from the
courts is a method of implementing
uniformity over same. Many of the
county court systems recently have
implemented rules as to how these
objections are to be handled. While
that may sound good in theory, the
manner in which these rules are
being implemented is only going to
create more paperwork for a court
system that, in some counties, is incapable of handling the paperwork
it already has. For example, in the
new Los Angeles court rules, the
objections have to be numbered,
placed in a copy of the declaration,
in brackets, with the basis for the
objection. Under the latest proposed revision to this rule, there
will need to be provided to the court
“an attached copy” of the declaration itself. So, under this latest version of a Band-Aid intended to solve
the problem, the actual amount of
paperwork for each case now will
double. The number of papers that
will be lost now will double, the
parties who have lawyers now will
incur more fees because of the additional paperwork, and the parties
who do not have lawyers likely will
be unable to comply with the rule
in any event, so there will be no
objections to any of the evidence
introduced in their cases.
Instead of continuing to amend
rule after rule, and to add layer
after layer onto something that, in
nearly 20 years, has never worked
properly, why don’t we just go back
to the good old days when family courts were like the other real
courts: People testiﬁed, lawyers
objected, the judges ruled, and everyone went on to the next case.
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