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Appointing Counsel for Children May Not Be Best for Them
By Fred Silberberg

It has become commonplace for 
judicial offi cers to appoint coun-
sel for minor children in cases 

where the parents cannot agree on 
custodial arrangements. 

The authority for appointing 
counsel comes from Family Code 

Section 3150, 
which allows the 
appointment of 
counsel if that 
is in the “best 
interests” of the 
minor child. Sec-
tion 20.5 of the 
California Stan-
dards of Judicial 
Administ rat ion 
provides certain 

guidelines for the appointment of 
counsel. Those guidelines include 
consideration of whether the 
dispute is “intense or protracted,” 
the parents can provide a stable 
environment, and the attorney 
would provide information that 
otherwise would not be presented 
to the court. 

In theory, the appointment of 
counsel for children seems like 
a good idea. But as with so many 
things that happen in family law 
proceedings, the implementation 
often becomes problematic.

While there are standards for ap-
pointment of counsel, there are no 
standards that govern what counsel 
does once appointed. While this 
is true in other contexts as well, 
there is a difference between an 
adult hiring a lawyer and one being 
appointed for a child. Children are 
appointed counsel because they 
are unable to speak for themselves 
and are caught in the middle of 
a dispute that is larger than they 
are. But sometimes, making that 
appointment serves only to exacer-
bate a dispute.

While it is important to hear from 

children who are able to form and 
express opinions and while it may 
often be necessary to give the 
helpless victims of a nasty custody 
battle some means of protection, 
the appointment of counsel is not 
always the best choice. Adolescent 
children believe they can call their 
lawyer to intervene any time they 
have a disagreement with their cus-
todial parent. It is bad enough when 
the parents have a disagreement 
and call their lawyers rather than 
working it out, but it is even worse 
when the child does so. 

There are cases in which, for 
reasons which may be based on 
factors that have nothing to do with 
a parent’s capabilities, there is dis-
cord between a parent and a child. 
That discord is obviously capable 
of being infl amed or exacerbated 
during a custody dispute. The fact 
that the child now has a lawyer can 
make the situation even worse. Now 
the child doesn’t think that he or 
she has to deal with the parent; he 
or she can deal with the lawyer, 
instead.

Imagine being in a situation in 
which you are attempting to make 
appropriate decisions for your 
child, only to be met with the child’s 
constant threats to call counsel and 
with counsel having to intervene.  

There is also the issue of the par-

ent attempting to incite the child to 
call counsel whenever something is 
not going the way that parent would 
like. If the parents have a disagree-
ment over a scheduling matter or 
one parent is alienating the child 
from the other, it is common for the 
parent to suggest that the child call 
counsel to have things done the way 
the parent would like, not in a man-
ner which is necessarily best for the 
child. This advice to call counsel 
and to tell counsel specifi c things 
can only worsen the alienation. It 
sends a message to the child to en-
list help because the other parent is 
bad or does not have the child’s best 
interest at heart.

The lawyers who are appointed 
generally have some level of expe-
rience in family law proceedings 
of various types. Some of them 
have come from doing work in 
dependency court. Whatever their 
background, they are trained to be 
lawyers, not child therapists. While 
some may have some additional 
training in issues involving child 
psychology, that is not always the 
case. Yet, in the course of their 
representation, counsel for children 
often interject their own feelings, 
suggestions and biases into their 
interaction between the parents as 
well as with the court.

An adult client can and often does 

question what counsel is suggest-
ing, but children likely are not capa-
ble of doing the same thing. It is one 
thing for the lawyer for a party to 
make suggestions and then let the 
adult client make the determination 
as to which way to go. It is another 
thing when the child is not capable 
of making that determination and 
is, therefore, subject to the whims 
of his or her counsel. The long-term 
effects of the strategy implemented 
by that counsel can be signifi cant in 
terms of the child’s well-being.

Ethical obligations prevent 
lawyers for individual parties 
from contacting and adverse 

party directly. In practice, these 
same prohibitions do not seem to 
apply to children’s counsel. It is not 
uncommon for counsel to contact a 
parent directly and discuss issues 
with him or her. There is no reason 
that the same formalities governing 
communicating with adverse par-
ties should not govern communica-
tion with a parent, especially one 
represented by counsel.

When parties make requests of 
the court, those requests require 
notice and an opportunity to be 
heard. When a minor’s counsel 
makes a request on behalf of 
the child, the same rules should 
govern. Parties should be given 

the opportunity to consider the re-
quest and the evidence presented 
and then respond accordingly. As 
things now stand, that does not 
happen. A minor’s counsel walks 
into court on the day of the hearing 
and then gives his or her report. 
There is no opportunity given to 
either party, nor even the court, 
to consider that report in advance. 
There should be. 

Most important, the input that 
children’s counsel has is often given 
signifi cant weight by the court. 
It is often the judge who appoints 
a minor’s counsel, usually on his 
or her own motion. Having done 
that, many judges are willing to 
allow a minor’s counsel to make 
sweeping recommendations as to 
what should happen with regard 
to custody arrangements. Often, 
those recommendations are the 
order of the court without much 
consideration given to whether the 
recommendations are appropriate 
to this particular case. 

While it is true that lawyers who 
act primarily as children’s counsel 
do get more intimately involved 
with children than other lawyers 
and while it may be true that this 
additional level of experience gives 
them insight into things that the 
judge or parties’ counsel may not 
have, they are not mental health 

professionals and should not be 
given carte blanche to dictate 
custodial arrangements. Once a 
judge appoints a minor’s counsel, 
the judge should properly review 
the recommendations made by the 
minor’s counsel before implement-
ing them. 

The existing system under which 
a minor’s counsel is appointed 
needs an overhaul. Standards need 
to be implemented that dictate 
what happens once such counsel 
is appointed. Courts need to con-
sider carefully whether appointing 
counsel will help the child and to 
insure that doing so will not make 
a bad situation worse. The Legis-
lature needs to consider the issue 
to insure that children are helped, 
not harmed, by the process. We 
repeatedly hear the phrase “best 
interests” used in regard to legal 
proceedings involving children. 
It is not always in a child’s best 
interests to appoint counsel, and 
if we are to really serve children’s 
best interests, there needs to be 
more oversight and formality in the 
process.

Fred Silberberg is a certifi ed family 
law specialist and a partner at Sil-
berberg & Ross in Brentwood. The 
fi rm specializes in family law.
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EDITORIAL

How do I report my verdict or settlement for 
publication in the Daily Journal?

Report your verdicts, settlements, bench decisions, summa-
ry judgment motions and any other case dispositive actions
to the Daily Journal. Via e-mail: send a case summary
including contact information to verdicts@daily journal.
com. Or via the Web: log on at no charge to www.daily jour-
nal.com and click on Send to DJC/Verdicts & Settlements.

How do I get the phone number and address of 
local and statewide courts?

Consult the California Directory of Attorneys or the Califor-
nia Court Directory, a special monthly insert in the Daily
Appellate Report of the Los Angeles and San Francisco Daily
Journals. Subscribers to the Daily Journal can simply log
onto our Web site and click Directory.

I want to have an article printed in the Daily Journal.

Share your ideas on current legal matters with over 100,000
members of your law community by sending your “Practi-
tioner” article, “Forum” opinion or “Letter to the Editor” to:
Los Angeles Daily Journal, PO Box 54026, Los Angeles, CA
90054-0026 or San Francisco Daily Journal, “Coming
Events,” 44 Montgomery St., Suite 250, San Francisco, CA
94104. Or go to our Web site www.dailyjournal.com and
click Send to DJC/Submit an Attorney-Written Column.

ADVERTISING 

Whom do I call to place a classified ad?

Call (213) 229-5520 or (415) 296-2444 and ask for Classified
Advertising. Before you call, think about how you want to
word your ad and under which classification (Employment
Offered, Jobs Wanted, Offices for Rent, etc.) you would like it
placed. Or you can submit your ad from our Web site
www.dailyjournal.com and click Send to DJC/Classified Ads.

How do I publish my Professional Announcement?

For information on publishing a Professional Announce-
ment in both the Los Angeles and San Francisco editions,
call (213) 229-5300 or (415) 296-2433 and ask for Display
Advertising.

How do I place legal advertising?

Legal advertising should be mailed or delivered to the Los
Angeles Daily Journal, 915 East First Street, Los Angeles, CA
90012-4042 or San Francisco Daily Journal, 44 Montgomery
Street, Suite. 250, San Francisco, CA 94104. For information
in Los Angeles, call (213) 229-5500. In San Francisco, call
(415) 296-2400. 

Our free legal forms are available online at www.daily jour-
nal.com or we can promptly e-mail or mail them to you. We
can also handle your publication in any newspaper
throughout the country.

CIRCULATION 

Where can I get a copy of the California Directory  
of Attorneys?

The Directory, updated twice a year, is free to all annual sub-
scribers of the Los Angeles and San Francisco Daily Jour-
nals. To order your copy, call (213) 229-5412 or go to our Web
site www. dailyjournal.com and click on California Directo-
ry of Attorneys/ Subscribe.

How can I buy back issues?

We keep a limited number of back issues for 30 days. If avail-
able, back issues can be purchased at our Los Angeles and
San Francisco offices or we can mail them to you. Just send
$2.50 plus tax for each issue ordered plus $1.75 shipping
and handling (check or money order, no cash please) to:
Daily Journal Circulation Department, PO Box 54026, Los
Angeles, CA 90054-0026. Please specify the date of the
issue(s) you need.

And to subscribe...

Call (213) 229-5412 or (415) 296-2400 or e-mail our Client
Services department at circulation@dailyjournal.com. We
can handle your order for the Los Angeles or San Francisco
Daily Journals (including online access), Directory of Attor-
neys, Judicial Profiles and Court Rules subscriptions for
Northern or Southern California courts. Or go to our Web
site www.dailyjournal.com and click on Services under
DJCLaw.
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