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Family Courts Reward Domestic Violence With Spousal Support
By Fred Silberberg

W

e have all seen the
bumper stickers on
sheriff’s patrol cars
that read: “There is
no excuse for domestic violence.”
Seems logical, seems straightforward. There should be no excuse
for domestic violence. And if that
is the case, then certainly there
should be no reward for domestic
violence. Yet, in family-law court,
that does not always seem to be
the case.
Domestic violence is a sad fact
of life. It traumatizes people physically and emotionally. It can have
long-lasting effects, especially on
children. There is no question
that the behavior is part of a cycle
that repeats itself from generation

to generation unless confronted.
One must question, then, why our
Legislature would not take a hard
stance against domestic violence
in the context of family-law proceedings. You also must wonder
why our judges don’t take a harder
line when it occurs.
One method of cracking down
is to ensure that the perpetrators
of domestic violence receive no
financial reward. That is not the
case. In California, you can abuse
your spouse, then get a court
order requiring the spouse whom
you abused to pay you spousal
support.
Take the following hypothetical: Bob and Sue were married
for several years. Sue earned the
lion’s share of the income when
they were together. Bob was never

Charles T. Munger

Gerald L. Salzman

Chairman of the Board
J. P. Guerin
Vice Chairman of the Board

Publisher / Editor-in-Chief
Robert E. Work
Publisher (1950-1986)
Martin Berg
Editor

David Houston

Troy Senik

San Francisco Editor

Legal Editor

Associate Editors, Los Angeles
Jim Adamek, Zack Van Eyck
Associate Editor, San Francisco
Dennis Pfaff
Aris Davoudian, Heidi Fikstad, Lacey Garcia, Designers
Rebecca Dodson, Cynthia Goldstein, Sara Libby, Hannah Naughton, Copy Editors
Los Angeles Staff Writers
Pat Alston, Rebecca Cho, Gabe Friedman, Evan George, Sandra Hernandez,
Alexa Hyland, Robert Iafolla, Peter B. Matuszak, Susan McRae,
Maya Meinert, Ryan Oliver, Anat Rubin
San Francisco Staff Writers
Rebecca Beyer, Laura Ernde, Adam Gorlick,
Amelia Hansen, Devan McClaine, Joe Mullin,
John Roemer, Fiona Smith, Amy Yarbrough
Robert Levins, S. Todd Rogers, Photographers
Jacqueline Waldman, Editorial Assistant
Bureau Staff Writers
Craig Anderson, San Jose, Lawrence Hurley, Brent Kendall, Washington D.C.,
Linda Rapattoni, Sacramento, Don J. DeBenedictis, Santa Ana,
Jason W. Armstrong Riverside
Rulings Service
Lesley Sacayanan, Rulings Editor
Anjuli Arora Dow, Sherri Okamoto, Serena Siew, Legal Writers
Mia Kim, Verdicts and Settlements
Advertising
Audrey L. Miller, Corporate Display Advertising Director
Sheila Sadaghiani, Monica Smith Los Angeles Account Managers
Joel Hale, Michelle Kenyon, Vanessa Ouellett, San Francisco Account Managers
Stephen Maitland-Lewis, Director of Marketing
Jesse Rios, Aaron Smith, Display Advertising Coordinators
Megan Kinney, San Francisco Administrative Coordinator
Art Department
Kathy Cullen Art Director
Mel M. Reyes Graphic Artist
The Daily Journal is a member of the Newspaper Association of America,
California Newspaper Publishers Association, National Newspaper Association and Associated Press

able to get himself together. He
had numerous personal problems,
which included the fact that he
could not control his anger and
was violent with Sue. Sue filed for
divorce and obtained restraining
orders removing him from the
family residence because of the
abuse he had committed against
her. Bob then asked the court for
spousal support. He got it.
The scenario may sound unbelievable, but it happens. Sometimes, the wife is the abuser and
receives support; sometimes,
the husband is. Yet the law is not
geared toward addressing this
inequity. Bob’s receipt of support
in the example does not send him
a message that his conduct was
wrong. It does not do anything to
curtail the conduct, nor to make
him address the problem. If anything, Bob is rewarded for his
conduct. Apparently, there is an
excuse for domestic violence.
Family Code Section 4325 provides that there is a rebuttable
presumption that neither a temporary nor a permanent spousal-support order shall be made where a
conviction of domestic violence
against the same spouse has occurred within five years. The statute, while attempting to address
the situation, is ineffectual.

F

amily
courts
are
equipped to address support requests relatively
quickly. A temporary
order for support can be granted
within weeks of filing a case.
Criminal proceedings can take
a few years to reach the point of
conviction, if the legal authorities even decide to undertake
that action. In the meantime, the
perpetrator of domestic violence
continues to benefit from a support order being paid by the victim! If there is no prosecution, the
support order can even be made
long term.
Family Code Section 4320 addresses the factors that a court is
to consider in making an order for
support. Subsection (i) states that
“[d]ocumented evidence of any
history of domestic violence, as
defined in Section 6211, between
the parties, including, but not limited to, consideration of emotional
distress resulting from domestic
violence perpetrated against the
supported party by the supporting party and consideration of
any history of violence against the
supporting party by the supported

party” is to be considered in fashioning a support award.
Family Code 6211 defines domestic violence as abuse against
a spouse or co-habitant. However,
the statute does not address how
the domestic violence is to be considered when fashioning a support
order; nor does it state unequivocally that domestic violence is a
bar toward awarding the perpetrator spousal support.
Moreover, the factors set forth
in Section 4320 normally are not
applied in the context of temporary support orders. Although
temporary support orders are intended to last from the time a case
was filed to the time of the trial,
our overburdened court system often allows these orders to remain
in effect for a year or longer. Without any clear prohibition against
awarding support to an abuser, a
permanent support order can be
granted in favor of the batterer.
Family law judges are called on
to determine whether domestic
violence has occurred regularly
and routinely. Nearly every day,
litigants come before the court
saying that violence, in various
forms, has occurred. Judges exclude people from their homes,
keep them away from the other
parties’ place of employment and
enter orders prohibiting contact.
Clearly, the Legislature has determined that judges are capable of
ordering these restrictions. Why
hasn’t the Legislature authorized
judges to deny support requests
when abuse has occurred?
A zero-tolerance policy doesn’t
seem to exist for spousal abuse.
In the absence of clear statutory
prohibition, judges are usually at
a loss to deny a support request.
Perhaps the Legislature thinks
that only spouses who would pay
support would perpetrate abuse.
Perhaps the Legislature has no
clear understanding of the factors that go into the psyche of a
batterer. Perhaps we should give
members of the Legislature their
own bumper stickers. They could
read “There is no excuse for
domestic violence, but there are
financial rewards for it.”
Fred Silberberg is a certified family
law specialist and a partner at Silberberg & Ross in Brentwood.

