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Courts Continue to Apply Traditional Marital Presumption of Paternity
By Joanna Grossman

T

his month, in the case of Parker v.
Parker, a Florida appeals court
held that a man can, against his
will, be deemed a father and obliged to
support a child born to his wife during
their marriage, despite the fact that the
two have no biological or adoptive relationship.
This result may seem counterintuitive
to some readers. A man like Richard
Parker tends to evoke some immediate
sympathy — he’s the poor sucker who
will pay support for a child conceived by
his ex-wife during an adulterous affair.
But is the “poor Richard” impulse
enough to justify allowing him to disestablish paternity at any time, and at any
cost to the other parties involved?
The Florida court said no and gave
good reasons for doing so.
To begin, here are the relevant facts
and decisions in the Parker case itself:
Richard and Margaret Parker married in
1996, and Margaret bore a child in 1998.
When the couple divorced in 2001, the
court awarded custody of the child to
Margaret and ordered Richard to pay
$1,200 per month in child support.
When Margaret sued two years later
for unpaid child support, Richard subjected the child to DNA testing and discovered that he was not the child’s biological father. He thus filed an independent suit to disprove paternity and to seek
damages for what he claimed was his exwife’s false representation that he was
the child’s father.
In that suit, he alleged that Margaret
had known all along he was not the
child’s father and purposefully had concealed that fact from him. He asked a
Florida court to force her to pay him
damages to compensate for his past and
future child support obligations.
The trial court dismissed Richard’s
petition, and, this month, as noted above,
a Florida appellate court affirmed. As a
result, Richard remains the child’s legal
father, with an obligation of support —
and will not receive damages from
Margaret for the value of his past and
future child support payments.
Why did the court reach this result?
To answer that question, it’s necessary to
look into the traditional legal relationship
between marriage and fatherhood and
more modern trends on this issue.
Traditionally, the law presumed a husband to be the father of any child born to
his wife during the marriage or within
300 days after it was terminated. The presumption in many states was conclusive
— in other words, not legally rebuttable
with any factual evidence about parentage — and thus, it was the final word on
a child’s paternity. That meant a man
could be deemed to be the father of his
wife’s child by another man, even if all
parties knew it was not his.
How common is the situation in which
a marital child has a father who is not the
husband? A few years back, a survey
suggested that as many as 5 percent of all
marital children were fathered by someone other than the mother’s husband —
a statistic that many at the time found
alarming. Earlier studies had suggested
an even higher percentage.
The “legal father” presumption, of
course, long predates DNA testing.
That’s significant because when the presumption was adopted, efforts to prove
or disprove paternity were likely to be

reputation-marring and often sordid but
unlikely, in most cases, to produce any
verifiable “truth.” Also, if such efforts led
to a court case, even young children
might learn, in a legal battle, that their
father thought their mother had been
unfaithful and sought to cut off paternal
obligations to them. Rather than embark
on a nasty battle with no clear resolution,
and with children’s fates and psyches at
stake, courts preferred to just assume a
wife had been faithful.
But science has changed the nature of
the inquiry, from a highly speculative
one to one that can produce virtual certainty. DNA testing can establish paternity (or the lack thereof) with near 100 percent accuracy. And it can do so unobtrusively, with cells collected from a mere
inside-the-cheek swab of father and child
and sent through the mail to a lab. The
father-child relationship, then, need not
be harmed by his open questioning of
parentage.
The fact that paternity can be disproved factually does not, however, mean
that it should be disprovable legally. The
questions remain: Should the law permit
the disestablishment of paternity for a
child born during a marriage? And if so,
under what circumstances? Not only
Parker but many similar cases in other
states have offered answers to this question in recent years.
One of the justifications for the traditional approach — the “truth” would be
elusive in most cases and thus not worth
the damage the process of seeking it
might entail — is no longer valid for most
cases. But are there other justifications
that still favor adhering to the traditional
approach?
Under the rulings in previous Florida
cases, it is clear that a husband who can
disprove paternity during a divorce proceeding cannot be required to pay child
support.
In the Parker case, however, the mother represented to the court during their
divorce proceeding that Richard was the
father, and, at that time, he did not object
or offer any evidence to the contrary. The
court thus considered the child to be “a
child of the marriage” and, on that basis,
ordered Richard to pay child support.
Three years later, however, Richard
did seek to rebut Margaret’s representations with genetic evidence he had
obtained during a visit with the child —
evidence that clearly excluded him as the
biological father. So the real question
before the Florida court was whether
this new evidence would convince it to
reopen its old determination as to fatherhood.

A

s a general rule, parties are
barred by the doctrine of res judicata from relitigating issues that
have been previously adjudicated by a
court. (This rule, of course, does not
apply to the regular appeals process.)
Even before Parker, that rule had been
previously applied in Florida, in
Department of Health & Rehabilitative
Services v. Robison, to bar a father from
disestablishing paternity after divorce,
because the divorce decree had referred
to the children as “children born of the
marriage.”
But Richard used a new legal tactic:
He tried to avail himself of a Florida provision that permits relief from judgments
founded on fraud. According to Richard,
Margaret committed fraud not only on

CHARLES T. MUNGER
Chairman of the Board

GERALD L. SALZMAN
Publisher / Editor-in-Chief

J. P. GUERIN
Vice Chairman of the Board

ROBERT E. WORK
Publisher (1950-1986)
MARTIN BERG
Editor

PAT ALSTON

JIM ADAMEK

Profiles Editor

Regional Editor

JENNIFER HAMM
Business Editor

DAVID HOUSTON
City Editor

AMY KALIN
Legal Editor

ARIS DAVOUDIAN, CHRISTINA XENOS, MICHAEL CERVANTES, Production Editors
CYNTHIA GOLDSTEIN, DAVID GRUNWALD, HANNAH NAUGHTON, Copy Editors

Los Angeles Staff
GARRY ABRAMS, DREW COMBS, KENNETH DAVIS,
GABE FRIEDMAN, JOHN HANUSZ, SANDRA HERNANDEZ, SUSAN MCRAE,
RYAN OLIVER, ERIN PARK, DON RAY, ANAT RUBIN, ANNE MARIE RUFF,
LESLIE SIMMONS, GENEVA WHITMARSH, PETER ZUCKERMAN, Staff Writers
ROBERT LEVINS, Photographer
MEAGAN YELLOTT, Editorial Assistant
San Francisco Staff
PETER BLUMBERG, Editor, KEITH BOWERS, Managing Editor
CRAIG ANDERSON, DONNA DOMINO, AMELIA HANSEN,
KEVIN LIVINGSTON, ANNA OBERTHUR, DENNIS OPATRNY, DENNIS PFAFF,
JOHN ROEMER, AMY SPEES, ROBERT SELNA, ITIR YAKAR, Staff Writers
S. TODD ROGERS, XIANG XING ZHOU, Photographers
Bureaus
CRAIG ANDERSON, San Jose, LAWRENCE HURLEY, BRENT KENDALL, Washington, D.C.,
LINDA RAPATTONI, Sacramento, DON J. DEBENEDICTIS, Santa Ana,
JASON W. ARMSTRONG Riverside, Claude Walbert San Diego
Rulings Service
CYNTHIA PRADO, Rulings Editor
POLIN MARDIROSSIAN, ALICE MKROYAN, LESLEY SACAYANAN, Legal Writers

AUDREY L. MILLER, Corporate Display Advertising Director
MONICA FORTHUN, MARIA RAMIREZ, Account Managers
MARINA ORELLANA, Display Advertising Coordinator
The Daily Journal is a member of the Newspaper Association of America,
California Newspaper Publishers Association, National Newspaper Association and Associated Press

seems plainly correct: Certainly, one of
the issues in a divorce proceeding, when
children are involved, is paternity, and as
noted above, this proceeding expressly
addressed that issue.
The court reasoned, then, that the oneyear time limit applied and that Richard’s
failure to bring the issue to the court’s
attention with that time period, therefore,
precluded him from bringing it at all.
(Remember, he waited more than two
years to institute the suit to disestablish
paternity.)
The Parker court noted that decisions
from many other jurisdictions (including
Texas,
Arkansas,
Vermont
and
Oklahoma, among others) have taken a
similar approach. In all of them, the parties’ interest in finality and the child’s
interest in having continued access to
financial support were important to the
outcome.

T

him but also on the court when she represented during the divorce proceeding
that Richard was the child’s father. Thus,
he argued, he should be relieved from
complying with the support judgment,
which was founded on her alleged fraud.
Florida law, however, distinguishes
between “extrinsic fraud” (fraud involving an issue collateral to the case, or a
party’s ability to participate in the proceeding) and “intrinsic fraud” (fraud that
pertains to the issues in a case). Under
the relevant statute, claims of intrinsic
fraud must be raised within one year of
the relevant adjudication. If not, they are
forever barred. Claims of extrinsic fraud,
on the other hand, can be raised at any
time.
The Court of Appeals here denominated Richard’s claim to be one of intrinsic
fraud — one that could have been raised
and resolved during the marital dissolution proceedings. This classification

he approach in Parker is consistent with the modern trend. That
trend gives the father some time
to disestablish paternity, influenced by
technology’s greater ability to prove
parentage. Yet, without disproof of paternity presented within the legally set time
period, the modern trend remains faithful to the traditional interests in presuming marital fidelity, protecting the relationship (both emotional and financial)
between parents and the children they
have treated as their own, and honoring
the finality of judgments.
This approach is also replicated, in
broad brush, in many states’ statutes. To
guide the determination of legal parentchild relationships, 19 states (including
California) have adopted the Uniform
Parentage Act of 1973. (The act is one of
many uniform statutes promulgated by
the
National
Conference
of
Commissioners on Uniform State Laws
that states are encouraged to incorporate
into their own state codes.)
Under the original version of the act, a
father could seek to disestablish paternity
within five years of the child’s birth. But
the revised version of the act, promulgated in 2000, amended in 2002 and adopted
so far by only a handful of states, takes a
slightly different approach: It expressly

A survey suggested that as many as 5 percent of all marital children were fathered by
someone other than the mother’s husband.
takes account of the newly acquired ability to accurately prove and disprove paternity but also tries vigorously to protect
the best interests of the child.
The revised Uniform Parentage Act
thus allows for the disestablishment of
paternity, even for children born in wedlock, but limits the time within which the
party seeking disestablishment must act.
(I say “the party” and not “the husband”
here because such proceedings are not
always brought by the husband:
Sometimes, the wife or the biological
father tries to disestablish parenthood of
the presumed father, so that the parenthood of the biological father can be recognized.)
The revised act continues to apply the
traditional marital presumption of paternity but permits it to be rebutted in two
ways.
First, it can be rebutted if all three parties — the wife, the husband and the biological father — enter into a voluntary
agreement to this effect, one that
becomes binding after a short period of
time.
Second, it can be rebutted in a suit to
disestablish paternity, as long as the suit
is filed within two years of the child’s
birth. A later suit can be filed by the husband only if he can prove both that there
was no opportunity for conception
because he did not cohabit or have sexual relations with the mother during the
requisite period and that he did hold the
child out as his own.
To avoid unnecessary intrusiveness
into a couple’s marriage and sordid
details about infidelity, the act also states
that genetic testing is the only evidence
admissible to disestablish paternity.
Moreover, to avoid surreptitious testing by one parent — against the wishes
of the other — the act also makes inadmissible results from any DNA test
unless it was either court-ordered or
obtained with the consent of all relevant
parties. (In other words, secretly grab-

Forum

bing the child’s toothbrush, retainer or
used Band-Aid, “CSI”-style, is out of
bounds.)

F

inally, under the Uniform
Parentage Act, if paternity has
already been adjudicated, either in
an independent proceeding or as part of
a divorce decree, the true biological
father can seek to disestablish it only by
court order and only if the petition to
vacate the finding of paternity is brought
with two years of the adjudication.
The general trend among the states is
consonant with the act’s approach: The
trend is to offer a time-limited opportunity to disestablish paternity if there is reliable scientific evidence available. But at
the expiration of that period — whether it
be determined by the child’s age or the
lapse of time following a divorce or other
adjudication of paternity — the parties
have to learn to let sleeping DNA lie. (A
useful summary of the issues raised in
these cases can be found in an article by
Paula Roberts, “Questioning the
Paternity of Marital Children,” available
at www.clasp.org.)
This approach may seem harsh in
some cases. But it has the advantage of
encouraging parties to raise parentage
questions early on, before deep ties have
been created between adult and child,
and during appropriate legal proceedings
when they can best be resolved.
While it is easy to see Richard’s side of
the story here, let’s not forget another
party’s side: As the Parker court noted,
disestablishment of paternity might satisfy Richard but likely also would trigger
“the psychological devastation that the
child will undoubtedly experience from
losing the only father he or she has ever
known.”
Joanna Grossman, a professor of law
at Hofstra University, is a columnist
for FindLaw.com, where this commentar y first appeared.
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Family Law Attorneys Deserve to Charge More for Their Work
LOS ANGELES DAILY JOURNAL

By Fred Silberberg

T

here seems to be an undercurrent buzzing around the legal
community, both bench and bar,
that family law attorneys are too expensive and that our hourly rates are too
high. Attorneys who do not practice in
this area often are surprised to learn of
family law hourly rates.
Judges, especially those new to the
area, don’t always understand our rate
structure, either. Aside from factors of
supply and demand, there are many
good reasons the hourly rates of family
law attorneys are higher than those of
most lawyers.
Family law attorneys are dealing with
people in serious conflict, under significant emotional stress. Unlike many
other areas of practice, this is hardly a 9to-5 job. Family law clients expect us to
be available at their beck and call. In
many ways, we have to be “on call” in a
manner similar to medical professionals, although, in truth, other than providing a calming voice and at times
direction to call the authorities, there is
little we can actually do in the noncourt
hours. Nonetheless, the intrusions are
part and parcel of doing business in this
arena.
Family law, while under the penumbra of civil court, is at times far from
civil. The emotionality of these situations not only requires us to keep a
schedule that is different than most, we
have to be on guard in a way that many
other lawyers do not. People involved in
divorces and in custody disputes often
perceive a former spouse’s counsel as a
threat. In turn, they can and are, at
times, threatening themselves.
There is a modicum of personal risk
present here that is not present in other
areas of practice. Any lawyer who has
been involved in the practice of family
law for many years has either been at
the receiving end of such threats or
harassment or knows a colleague who
has. And, at times, it is even opposing
family law counsel that take unreasonable and threatening positions or ask
for sanctions against lawyers out of
spite, not because the sanctions are justified.
Collections in family law cases are
also a problem. It is not uncommon to
take a case for what may at first appear
to be a substantial retainer, only to get
caught up in an explosion of litigation or
a proceeding that churns and churns at
the courthouse, during which time not
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only does that retainer get depleted, but,
in addition, the account receivable starts
growing exponentially.
With the family court system as backlogged as it is in other practice areas, a
hearing that should take a relatively
short amount of time can drag along day
after day, with myriad interruptions as
the court handles ex parte applications,
trial setting conferences and other matters in between the ongoing hearing. All
the while, lawyers and clients are kept
hostage in the courthouse. When everyone is released, there is oftentimes a
large bill, and the bill may not always get
paid.
Sometimes the amount of fees that
incur as a result of this round of litigation exceed the ability of the clientspouse to pay. And, of course, as the
case goes on and on, the lawyer has no
ability to get out. If one spouse is particularly out of control during the course of
a case, or emotionally distraught, he or
she may use the process as a way to vent
anger, initiating repeated ex parte applications, motions and orders to show
cause. Each such event results in the
other spouse not only having to respond
but to appear in court and spend more
time waiting. Time gets taken away
from other matters, and large bills run
up, never to be paid.

M

any times, the art of collecting
the lawyer’s fee is akin to playing the tables in Las Vegas.
One party comes to the lawyer’s office
portraying the case, and the estate, as
something it is not. One party does not
necessarily have access to funds, even if
they are there. In an effort to assist such
a party, the lawyer takes the case,
expecting to get paid at some point during its pendency — only to find out later
that payment will never come.
Courts often order the payment of
fees by one party on behalf of the other,
but the party ordered to pay often refuses. The Legislature grants lawyers the
ability to take real property liens.
Despite the fact that the liens are
intended to grant secured interests in
real property, they don’t always prove to
be that secure. There is a period of time
for the other side to raise objections.
And, even when the objections are not
timely made, judges sometimes impose
orders preventing satisfaction of the
liens, even though they are not legally
permitted to do so.
In addition, family lawyers often
remain on a case based on a client’s plea
and a promise of payment when the case
concludes. Once the gavel falls or the
case settles, however, that same client
decides the lawyer is the enemy and
refuses to pay no matter what. The
lawyer initiates a proceeding to collect
the fee and gives notice of arbitration;
the client in turn sues for malpractice.
Malpractice insurance premiums for

Family law, while under the penumbra of
civil court, is at times far from civil.
family lawyers are the highest of any
practice area, except for those dealing in
securities. These days, the insurance
pool is shrinking as each year more and
more carriers go out of the market. The
number of carriers who will cover family law attorneys is slim to begin with.
Those who do, charge premiums close
to what obstetricians pay.
To make those premium payments
and still make a profit, family law attorneys have to charge higher hourly rates.
And, should the attorney face even a
meritless claim, the carrier undoubtedly
will cancel coverage when the policy
period ends, giving the family law attorney the privilege of paying even more
for coverage from another carrier, if the
attorney can get it at all.
The standard of care for family law
attorneys also factors into the hourly
rate. Family law attorneys, especially
those dealing with estates in which
there are significant assets, must continually spend time on education, keeping
up with changes in the law — tax law,
probate law and real property law, just to

name a few. The body of family law is
truly more all-encompassing than just
about any other area of practice.

T

his is not to say that the rest of
the bar should feel sorry for family law counsel. Certainly those
who practice in this area choose to do
so. The area of practice, while full of
minefields and significantly more stressful than any other, also can be one of the
most rewarding. It isn’t often that
lawyers get directly involved in the
dynamics of the family, and it isn’t often
in the law that one can see the result of
doing something good for a client and
his or her children.
At the same time, it wouldn’t be all
that terrible for other lawyers, as well as
the bench, to show some respect and
understanding about why it is that family law attorneys charge what they do.
Fred Silberberg is a cer tified family
law specialist and a par tner at
Silberberg & Ross in Brentwood. The
firm specializes in family law.

