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Health Care Issues Must Figure In
Debate Over Late-Term Abortions
By Linda P. Campbell

D

uring the meeting, the doctor
sat at her desk and explained
the standard tests that would
be performed to determine whether
our developing babies were normal.
The exact words have faded from
memory, but the gist was this: If there
were serious health complications, my
husband and I could decide how we
wanted to proceed.
After we left the office, we quickly
agreed that, whatever the results, we
could not see ourselves ending the
pregnancy. It was not an option we
could contemplate.
We were blessed not to have to confront the possibility. I couldn't then and can't now - fathom the trauma of
having to decide whether to end a
pregnancy because of an unanticipated
medical condition or birth defect.
I wonder about this again because of
restrictions on late-term abortions that
members of the Texas House of Representatives strong-armed onto a
lengthy bill involving the state boards
that license and police physicians,
physician assistants and acupuncturists.

Certainly, the U.S.
Supreme Court has
said that states can
impose some
barriers on
abortions performed
after a fetus is
viable, which occurs
around six months.
Certainly, the U.S. Supreme Court
has said that states can impose some
barriers on abortions performed after
a fetus is viable, which occurs around
six months. The farther into a pregnancy, the greater the government's
interest in protecting the unborn
child's life separately from the mother's.
But the House would revoke the
license of a physician who performs a
third-trimester abortion unless it's
needed to prevent the mother's death;
unless the unborn child has a "severe,
irreversible brain impairment;" or
unless the woman has a "significant
likelihood of suf fering imminent
severe, irreversible brain damage or
paralysis."
The problem is not that these lawmakers want to make third-trimester
abortions - which occur in only 0.08
percent of cases, according to the
Alan Guttmacher Institute - even
rarer.
It's that to achieve that end, they're
excluding women facing hear twrenching, potentially debilitating situations that most of us, thank God, will
never face.
For instance, an unborn child with a
major heart defect, organ abnormalities or a condition that would send it to

life support immediately upon birth
would not qualify. That's even if the
mother didn't discover the condition
until the third trimester.
A mother who would require
lengthy hospitalization or suffer health
impairments short of brain damage or
paralysis would not qualify. That's even
if forgoing abortion would result in disabilities that would prevent her from
working or caring for other children.
These probably would not be cases
in which women decided early on that
they didn't want the responsibility or
couldn't afford a child - major reasons
given for abortions in the first months
of a pregnancy.
Nor would these typically be
teenagers seeking abortions; lawmakers are trying to raise the bar for them
with a separate provision that requires
a parent's consent. (That's another
argument, involving different considerations.)
And let me be clear that I'm not
arguing in favor of abortion at, say,
seven months simply because a
woman decides, "Oh, never mind."
According to a Fort Worth StarTelegram report, state Rep. Will Hartnett, the Dallas Republican who proposed the late-term restrictions, said
the state's abortion laws need to be
drawn tighter "to protect the children
and to give these children an opportunity to be born."
In other words, opting for the child's
life over the mother's, regardless of
the long-term consequences for both.
Apparently this is a popular choice
in the Texas House, given that the
third-trimester restrictions passed 11816.
Surely it's tragic to end a pregnancy late in its term because of an
unexpected abnormality or a medical
crisis. Surely it's just as tragic to
deliver a child with severe problems
that might be treatable but might
not.
Probably only a small number of
families would be af fected by the
House's late-term limitations, but are
we sure we want the government dictating the choice for them?
I have to wonder whether those
legislators who believe this is good
public policy have thought about
those mothers who will struggle with
radically changed lives, who will
dread bills that they can't pay, who
will have to rely on publicly funded
social services.
And as we all know, giving children
the opportunity to be born is hardly
the end of caring about them.
Will these lawmakers also make
sure that the children of Texas those who might have been aborted
but weren't, as well as all the others
- have the opportunity for affordable
health care, decent housing, proper
nutrition and an adequate education?
Or will they turn their backs and
sniff, "Personal responsibility"?

Linda P. Campbell is an editorial
writer for the For t Wor th StarTelegram, where this commentary first appeared.
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‘Great’ New Idea Breaks Momentum in Family Law Court
By Fred Silberberg

I

t used to be that in all of the large family law districts
in our state, there was a master calendar department. That department oversaw the assignment of
hearings to the many trial departments it managed.
Master calendar would set numerous cases all on the
same day. The lawyers and parties would arrive at the
courthouse that morning, and the calendar would be
called. As courtrooms became available, the matters
assigned that day went to those courtrooms. And when a
hearing or trial began, it proceeded continuously until it
came to an end. When the matter was over, the clerk
would call back to the master calendar department and
another case would be sent. And so, the cycle would continue every court day.
The system was far from ideal, but it worked. Critics
complained it was inefficient - that lawyers and litigants
spent an undue amount of time waiting to be assigned to
a courtroom; that time was wasted when lawyers disqualified a judge and had to go back on the list and wait
for another courtroom; that the judges who received
reassigned cases had to read each file anew; and that
judges learned only parts of each case.
In those days, the larger districts had a "law and
motion department," which heard and decided all pretrial motions but no other part of a case. One judge might
hear an order to show cause while another would hear
the trial.
As a result of these and other grievances, the system
was abolished, and in its place came direct calendaring.
Under the present system, a case is assigned to a particular judicial officer upon filing and, in theory, it stays
with that officer until conclusion. In this way, one judge
can learn about the case and know what transpired from
beginning to end, instead of having several judges come
in contact with it. With direct calendaring, a judge can
control the proceedings and the assignment of hearing
dates. He or she can become familiar with the parties
and address matters with a more hands-on approach.
Direct calendaring was designed to move cases more
smoothly and efficiently through the court system. It has
been the order of the day in large counties for many
years now. But there's one big problem with it.
It doesn't work.
What was intended to improve the administration of
justice has instead turned into a nightmare resulting in
more expense for the parties and significantly more
delay than ever under the master calendar system.
Rather than streamlining matters to expedite resolution
of cases, the opposite has occurred. It's time for the
court system to admit that direct calendaring, while wellintentioned, is an idea whose time has passed. New isn't
always better.
Along with the institution of direct calendaring came
the breakup of the week into components. The system
had to allow for judges to handle all aspects of a case; as
a result, certain days of the week are assigned for
motions and orders to show cause, while other days are
assigned for trial. One day is generally split between the
two.
Apportioning the weekly calendar to handle different
aspects of a case means that, with the exception of rather
short matters, a court cannot finish what it started without interruption. Where an order to show cause regarding custody may require three days to complete, there
aren't three days available in the week. When you further consider that there are generally 25 to 30 matters

set per day, the court is then faced with pushing parts of
those matters into the future.
While one may think such a delay isn't significant, one
would be wrong. A contested hearing over a permanent
injunction following a temporar y restraining order
begins in September. It doesn't finish until December. A
custody trial commences in July - and ends the following
May. In between are long breaks because the court does
not have any time available to continue with the matter.
The July proceedings may have lasted all day, but the
next available date on the court's calendar wasn't until
late September. When that day was used up, the court
had a date available in November, but one of the lawyers
did not. That put the matter over to December. The parties did not have a full day in December, because the
same judge who was going to hear this case had to deal
with five ex parte applications on other cases assigned to
her, thereby taking time away from the custody hearing
that was contemplated to go all day. As a result, the custody matter did not start until late in the day, but then
had to be continued to the next available date, which,
believe it or not, was in February.
Under the master calendar system, this simply did not
occur. It is an absolute truth that not all matters set for
hearing on a particular day were assigned to courtrooms. However, once the proceeding did begin it went
until it was done. If the injunction hearing had been handled in this manner, it would have been completed the
same week it got started. The custody trial would have
ended the following week. Both matters would have
been resolved more promptly and efficiently. The court
would not have to interrupt to hear another matter.
In the days of the master calendar, one department
heard ex parte applications all day, and another heard
motions. That left the trial courtrooms to run from the
beginning of a case to the end. As a result, the evidence
was fresh in the minds of the judge and the lawyers. The

court could issue a decision more promptly because the
judge knew the facts. He or she did not have to spend
hours rereading the transcripts to recall what testimony
took place seven months earlier. The lawyers did not
have to charge their clients for time spent reviewing
what happened back then either, in order to prepare for
the next court date.
Moreover, under the master calendar system, pretrial
matters were not heard by declaration as they are now.
Rather than spending thousands of dollars in attorney
time drafting declarations and motions to strike, the parties simply came to court and testified, and the court
ruled on the evidence right then and there. It all made a
lot more sense.
The master calendar system also addressed another
problem. While the intention of the direct calendaring
system was to give a case to one judicial officer for the
duration of the case, that also has failed. There is a higher amount of turnover for judicial officers in family law
courtrooms than in other departments. While the case
may be assigned to a particular department for its life,
the judicial officer isn't. A case with a fair amount of conflict could go on for more than a year or two. In that time,
there could be multiple judicial officers assigned to it. So
much for having one judge become familiar with the
case from beginning to end.
Sometimes we have to admit that new ideas aren't
always good ones. With direct calendaring, this is the
case. If we want to handle things more logically and efficiently, let's admit that the experiment did not work. Out
with the new - in with the old.

Fred Silberberg is a certified family law specialist and a partner at Silberberg & Ross in Brentwood. The firm specializes in family law.

Ban On Gay Sperm Donors Takes Aim At Nonexistent Problem
By David Plotz

T

wenty-five years ago, a peculiar little sperm bank called the Repository for Germinal Choice began
offering its product - the seed of Nobel
Prize winners and other outstanding men
- to the public. The "Nobel Prize sperm
bank" was jeered for its elitism and selfimportance. Some critics proposed that
the government ban it. But clients were
undeterred. Women from across the
country inundated the Southern California sperm bank with applications for its
special sperm.
These women weren't interested just in
how smart the donors were, but in how
much the repository was saying about
them. At the time, most banks revealed
little about their donors besides eye color
and blood type. But the repository published a whole catalog, detailing each
man's personality quirks, looks, accomplishments and - most important - health
history.
It was a revelation. From then on,
women shopped for sperm. They, not
their doctors, decided what kind of donor
they wanted. They were no longer
patients. They became customers.
This histor y helps explain why the
Food and Drug Administration's effort to
ban gay sperm donors is so misguided.
New FDA safety and screening standards
for sperm banks, which take effect next
Wednesday, include strict requirements
for testing and retesting donors for HIV.
But the FDA has also published an
accompanying "guidance" document
advising banks to bar as donors men who
have had sex with other men in the last
five years, on the grounds that these men
are at high risk for HIV. Though the guidance doesn't carry the force of regulation,
many sperm banks have indicated that
they will follow it. Gay groups including
the Lambda Legal Defense and Education Fund and the Human Rights Campaign have protested, but so far in vain.
This is a case of government trying to
solve a problem that no longer exists -
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because the free market already solved it.
As the Nobel sperm bank showed, consumer choice is an incredibly powerful
force for improving practices. Customers
insist on safety and health, and banks
compete vigorously to satisfy them.
Banks have replaced fresh sperm with
frozen, in order to have time to quarantine the sperm and retest the donor for
HIV.
They screen not only for HIV, but also
for gonorrhea, syphilis, hepatitis and sexually transmitted diseases that most of us
have never heard of. Sperm banks force
donors to pass a panel of genetic tests for
cystic fibrosis, Tay-Sachs disease, Fanconi anemia and other awful abnormalities. Banks take exhaustive medical histories, perform elaborate personality tests
and require high standards of personal
behavior.

At California Cr yobank, America's
leading sperm collector, less than 5 percent of donor applicants make the cut. I
would bet that the pool of American
sperm donors - which includes gay
donors who have passed all of these
screens - is smarter, healthier, cleaner-living and freer of dreaded genetic defects
than perhaps any group of men on earth.
With its late and largely unnecessary
obsession with sperm safety, the government is missing the real issue in the
sperm bank world: donor anonymity.
Thousands of Americans are born every
year without the right to know who their
fathers are.
Our tradition of donor anonymity dates
back more than a century and was formalized in recent decades by court decisions and state law. Until a few years ago,
it was assumed that children conceived

by donor insemination would live with a
father, and that father would - following
the advice of the time - pretend he was
the child's biological father. But today the
psychological advice has changed: Many
parents now tell children who are the
result of donor sperm where they came
from. And a growing number of sperm
bank customers are single women and
lesbian couples.
In these families, there is no paternal
secret to protect. In an age of genetic
determinism, many of the children are
haunted by the fact that they can't know
half of their genetic heritage, and thus
half of themselves. Hardly a week goes
by that I am not contacted by an adult
child of donor insemination seeking to
find his or her donor father. Because the
law is arrayed against them, these quests
for identity are usually hopeless, and
heartbreaking.
Several European countries, including
Britain and the Netherlands, recently
banned anonymous sperm donations and
established donor registries. When
donor-insemination children born today
in those countries reach age 18, they will
be able to look up their fathers in the
national registry and find them.
The move to end donor anonymity is
still small in the United States - it lags far
behind the similar effort to open adoption
records - but it will grow as the huge current generation of donor-insemination
children reaches adulthood. So far, the
federal government has shown not even
the vaguest interest in the issue, which is
a shame, because government is the only
force that can really help. It will take federal government action to establish a
national registry and to reduce the barriers such children face when seeking their
fathers. I don't know whether they all
should have the right to know their donor
fathers - it's a terribly complicated issue but I do know it's a public policy question
that lawmakers should consider. And it
certainly deserves more thought than a
pointless ban on gay and bisexual donors.
David Plotz, the deputy editor of
Slate, is the author of the for thcoming "Genius Factory: The Curious Histor y of the Nobel Prize
Sperm Bank." This commentar y
first appeared in The New York
Times.

