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Poor Management Caused Court Backlog

W

arning to anyone about to file a divorce proceeding in
certain of the larger county superior courts: Your case
will not be heard in any reasonable amount of time. You
will likely not have a trial that will last for less than a
year. You cannot have a motion heard and completed
in any reasonable period of time. Expect any orders to show cause
that you may have filed to be continued, and continued, and if they
are ruled upon at all, it won’t happen for at least six or seven months,
maybe a year. There are only two ways to get around this: Either you
have enough money to hire your own judge privately, or you have little
to no money, and don’t speak English. In that case, the court may hear
your matter ahead of other people so as to accommodate the court
interpreter.
It may sound drastic, but this is actually what is going on in parts
of our state – the most populated parts. The family court system has
come to a virtual standstill in most of courtrooms. If this sounds like
an exaggeration, it isn’t. The following are examples from actual pending cases, and give an illustration of what is going on:
Case A was filed on Sept. 5, 2007. It is still not
resolved. Husband filed an order to show cause for
support orders and custody orders in December
of 2007. It has never been ruled upon. The
trial in the case began on April 15, 2009.
It is now February, and the trial is still not
finished. It is on calendar again
for early March, now having been
transferred to a different courthouse entirely, as the judge who
was presiding over the case got
transferred there when she asked
to be taken out of family law.
Case B was filed on May 15,
2006. It is still not resolved.
Trial began on June 15, 2009.
It was set to go day to day until
completed in a “long cause”
trial department (the department assigned to hear cases
of over five days in length,
intended not to be interrupted
by the never ending stream
of ex parte applications and
domestic violence petitions,
which are heard in the other
family law departments).
However, on June 18,
2009, the court
stated it was
recessing
the trial,
as the

court had to hear a custody case. The case was ordered to resume in
late August. The case has been tried in short spurts here and there
between now and that date. It is now scheduled to resume for several
dates in early and late March, 2010.
Case C was filed in June of 2009. An order to show cause for custody and support was filed at that time. It has never been ruled upon.
There have been a myriad of court proceedings regarding the same
that have all resulted in interim stop-gap arrangements being entered
as orders, which the court cajoled the parties into agreeing upon. On
more than one occasion while the case was being argued, counsel
and the parties were told to step back to allow for cases to be called
that involved the Spanish interpreter. The order to show cause is now
continued to possible dates in April or May. It will be a year before any
orders are made. In the meantime, the family is left in limbo and the
fees continue to escalate each time the lawyers have to gear up again
to return to court, only to have to come back yet another time.
Allegedly, these delays are the result of budgetary issues. The courts
do not have enough staffing, the number of filings and
people without lawyers have increased. The number
of family law judges has not. The days on which the
court can operate are now fewer. While all
of these may be true, they are not the
real cause of the problem. The real
cause of the problem is lack of
management of our family law
courts. Rather than implementing systems that would at
least place some controls over
calendar management, most
of the courtrooms are left in the
direct calendaring quagmire that is
set up for failure. Whereas there used to
be a department to deal with ex partes, a
department to deal with motions, and many
departments reserved for actual hearings
– that is no longer the case.
Each individual judge is expected to
juggle all of these simultaneously, and
to also manage hearings on orders to
show cause and trials. In the midst of all
of this, judges are told to give priority to domestic violence cases (many
of which involve parties without
counsel who often do not speak
English), and cases involving
the court interpreters who
arrive in the
courtrooms
at
various,
random

times throughout the day.
While the court could address this situation by designating certain
types of matters to certain courtrooms so that cases that are actually ready to be heard can keep on moving through the system, court
management continues to refuse to do so. Instead, apparently court
management believes that the better course of action is to leave everything unmanaged and simply blame the budget cuts as the problem.
The truth is, that the present situation is one that has built up over
many years of poor management, which began long before the current
financial crisis.

Apparently court management believes
that the better course of action is to
leave everything unmanaged and simply
blame the budget cuts as the problem.

Aside from the numerous problems that every litigant and lawyer now
faces in most California family courts, there is the absurdity of a lack
of a judicial system that can actually provide justice in a fair manner
to Californians of all socioeconomic statuses. The backlog creates
a multi-tiered system of justice. Rich people have their cases heard
privately, expeditiously, and expensively. Those who cannot afford this
luxury or do not feel that they should have to pay for justice, are caught
up in the scenarios described above. Those that do not speak English
get a slight advantage on things moving forward since the courts give
priority to cases requiring an interpreter. This is hardly the system
of justice that our constitution envisions, and certainly not one that
Californians can be proud of.
It is time for drastic action. Our court system needs to be managed.
So far, neither the Legislature nor court management has been willing
to resolve the problem. Perhaps it is time for the public to make its
dissatisfaction known.

FRED SILBERBERG is a certified family
law specialist and a partner at Silberberg &
Ross in Santa Monica.

Rundown of New Laws in the Insurance Industry

I

n 2009, the California Legislature passed a number of bills impacting the insurance industry. The state made several amendments
to its Health and Safety Code and Insurance Code to comply with
federal legislation enacted in recent years.
The federal American Recovery and Reinvestment Act of 2009
provides premium assistance of 65 percent to individuals participating
in a federal or state COBRA plan because their employee-sponsored
health coverage ended due to involuntary termination during Sept. 1,
2008 to Dec. 31, 2009. In response, California law now reflects that
insurers must notify COBRA plan beneficiaries of the eligibility requirements for federal premium assistance. Eligible beneficiaries have 60
days from the required notice date to elect continuation coverage under
COBRA. (Stats.2009, c. 3 (AB 23).)
The federal Children’s Health Insurance Program Reauthorization Act
of 2009 requires a group health plan to allow an eligible person to enroll
in coverage if the person’s coverage under Medicaid or a state child
health plan was terminated, and the person applies for coverage within
60 days after that termination. California law allows for the exclusion
of “late enrollees” in a group health plan for a specified period of time.
Previous law excluded from the definition of “late enrollees” persons or
their dependents who applied for coverage within 30 days of termination of previous coverage. The recent amendments now exclude from
the definition of “late enrollees” persons who apply for coverage under
the group health plan within 60 days after termination of coverage
under the Medi-Cal program, AIM Program or Healthy Families Program.
(Stats.2009, c. 542 (AB 1541).)
The federal Medicare Improvements for Patients and Providers Act
of 2008 requires states to adopt modernization changes to Medicare
supplement policies reflected in a model law developed by the National
Association of Insurance Commissioners. California amended several
Health and Safety Code and Insurance Code sections to adopt the
modernization changes reflected in the model law. The modernization
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changes become effective for “2010 standardized Medicare supplement
benefit plans” that are group or individual policies with an effective date
on or after June 1, 2010. (Stats.2009, c. 10 (AB 1543).)
The federal Genetic Information Nondiscrimination Act of 2008 prohibits issuers of Medicare supplement policies from denying or conditioning
coverage based on genetic information and from requiring genetic testing as a condition of coverage. In compliance, California law now prohibits issuers from using genetic information to deny coverage or increase
premium rates. Additionally, the
manifestation of a disease or disorder in one family member may
not be used as genetic information about other family members.
(Stats.2009, c. 10 (AB 1543).)
California also made some
non-federally driven amendments
affecting health and life insurance. It amended the Health and
Safety Code and Insurance Code
to prohibit individual health insurers from canceling, rescinding,
limiting, or raising the premiums
on a policy, after 24 months following issuance of the policy, for
any omission, misrepresentation,
or inaccuracy in the application
form. The amendments provide a
two-year statute of limitations for
such actions. (Stats.2009, c. 406
(AB 108).)
California also amended its
laws relating to viatical settlements. It redefined these financial
arrangements as “life settlements” and requires that agents and brokers of life settlements be
licensed with the state. The revised law also prohibits the use of trusts
and special purpose entities to procure insurance for investors where
the beneficiaries do not have an insurable interest in the life of the
insured. (Stats.2009, c. 343 (SB 98).)
Additionally, California also enacted legislation affecting automobile
and property insurance. California law requires motor vehicle insurers
to provide insureds with an Auto Body Repair Consumer Bill of Rights
providing certain information relating to consumers’ rights in connection with covered auto body repairs. The bill of rights must now also
include information concerning the right to obtain an independent repair
estimate directly from a registered auto body repair shop, even when the
consumer is pursuing an insurance claim for the repair. (Stats.2009, c.
141 (AB 1179).)

C

alifornia law also prohibits insurers from requiring that an
automobile be repaired at a specific repair dealer. Insurers
may now provide claimants with specific truthful and nondeceptive information regarding services and benefits available during the claims process, including information about
repair warranties offered, the type of replacement parts to be used, the
anticipated repair time and the quality of the workmanship. (Stats.2009,
c. 387 (AB 1200).)
California law requires mortgage guaranty insurers to maintain a
certain amount of policyholders surplus. The criteria for establishing
this surplus in certain circumstances was altered in 2009 by changing
the definition of “face amount of an insured mortgage” to exclude the
outstanding principal balance of a defaulted loan for which the insurer
has established a loss reserve, if such reserve is equal to or greater
than the surplus the insured would otherwise be required to establish
with respect to the loan. Moreover, if an insurer expects its surplus will
fall below the required minimum, it must now notify the commissioner
at least 60 days in advance and may request a waiver so that it may
continue transacting new business. (Stats.2009, c. 574 (SB 291).)
Changes affecting the regulation of the insurance industry include
the following: The insurance commissioner must now mail to domestic
insurers the reports listing reciprocal states (i.e., states whose domestic insurers may not insure California persons or property without
proper certification from California’s insurance commissioner) every four

years instead of annually. Special examinations of the business and
affairs of an insurer must now be at the insurer’s expense, instead of at
California’s expense in the commissioner’s discretion. Domestic insurers
may now invest in credit unions in addition to other financial institutions
backed by the federal government like banks or savings and loans.
Domestic and commercially domiciled insurers must now give the commissioner advance notice of intent to enter into tax sharing agreements.
(Stats.2009, c. 234 (AB 299).)
In 2009, California increased
insurers’ abilities to transact
business electronically. If consent
is obtained, insurers may now
electronically provide certain
types of required notice, such
as the reasons for canceling a
policy or notice of such cancellation to lienholders, and pay
covered claims by electronic funds
transfer. However, insurers must
maintain a system for confirming
that any such notice was electronically sent and for electronically
confirming an insured’s agreement
to conduct transactions electronically, and must maintain such
electronic records for the same
period of time as written records.
(Stats.2009, c. 433 (AB 328).)
California also increased access
to personal information in 2009.
Insurance institutions, agents and
insurance-support organizations
may now disclose to an insured’s
lawyer personal or privileged
information about an individual received in connection with an insurance
transaction when the information is from an accident or investigative
report to which the insured is entitled. (Stats.2009, c. 112 (AB 470).)
The state also extended some statutes set to expire in 2010. The
Life and Annuity ConsumerProtection Fund, created to protect consumers of life insurance and annuities, has been extended to Jan. 1, 2015.
(Stats.2009, c. 75 (AB 76).) A special purpose assessment of 30 cents
per vehicle insured imposed on insurers for the funding and improving of
consumer functions at the Department of Insurance has been extended
to Jan. 1, 2015. (Stats.2009, c. 247 (AB 601).) A statute prohibiting
lawsuits against insurers providing professional liability insurance to
health care providers for statements made in bad faith, unless in specified circumstances, has been extended until Jan. 1, 2013. (Stats.2009,
c. 30 (SB 119).)
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