
By Fred Silberberg

T
he purported policy of the law in the state of California is to 
have open family law proceedings and public access to fam-
ily law fi les. Allegedly, the public has a “right to know” what 
goes on in family law courts, and the open court system 
is intended to provide a means of oversight and public ac-

countability for the actions of family law judges.
There have been attempts in the past to make family law fi les confi -

dential, as they are in certain other states, all of which have been met 
with resistance both in the Legislature and in our courts. Considering 
the amount of sensitive information that is included in those fi les, it 
should be no surprise that some people do not want others to know 
their personal business. The average family law fi le contains income and 
expense declarations detailing what people make, what they spend it 
on, and who they owe money to. The fi les contain bank account informa-
tion, data regarding people’s assets and liabilities, information about 
their children and where they live. All of this information is publicly 
available. The ability to seal any of it is strictly curtailed and subject to 
very specifi c procedures and limitations. The court proceedings that use 
this same information are public proceedings. Anyone can attend them. 
Anyone can hear the details of someone’s fi nancial situation, and other 
private information. 

Well, almost anyone.
Apparently, there is odd exception to this rule. But this exception is 

not applicable to most of the litigants that come before the court. If you 
are rich, upper middle class, middle class or even lower middle class, 
you have to bear all of your private information to the public. If you are 
lower class, you do not. In that instance, you get confi dentiality over 
your fi nancial information that other people do not. (Government Code 
Section 68633.)

The judicial system is not entirely supported by taxpayers. Our courts 
charge fees for services rendered. This is how our cash-strapped coun-
ties can make some income to offset their costs. Some people either 
cannot afford to pay these fees, or claim that they cannot afford to pay 
them. In those instances, the court provides a procedure where people 
can apply for a waiver of fees that they would otherwise have to pay. 
To qualify for a waiver, the court conducts a hearing to examine the 
applicant’s fi nancial situation and determines whether or not to waive 
the fees. For these hearings, the courtrooms are closed and anyone 

other than staff or the litigants are required to leave. In fact, ongoing 
cases are often interrupted so that the courtroom can be cleared in 
order to proceed with a fee hearing.

In a sense, it’s easy to understand why the Legislature may want 
to spare people from embarrassment or shame associated with the 
disclosure of their fi nancial situation to the public. But this seems to go 
directly against the alleged public policy favoring the open nature of fam-
ily law fi les and proceedings. Either we have a system of public access 
across the board or we do not. If we do, then it should be universally 
applied. If we do not, then other litigants should also be able to protect 
their own information from public disclosure with a confi dential hearing.

There are plenty of people who come to family law court with fi nancial 
situations that, while not bad enough to qualify for a fee waiver, surely 
may lead to shame or embarrassment. Certainly, on a daily basis we 
hear stories of people who have over-extended themselves, who are 
‘upside-down’ on their houses, who have had to fi le bankruptcy, or who 
owe amounts of money that they cannot pay. In the present economy, 
the number of these stories has increased dramatically. If these people 
end up in family law court (which they sometimes do just as a result of 
being in such situations), their information is subject to public disclo-
sure. These individuals are required to let the public or even the media 
have access to their information, hear their testimony, simply because 
they are not “poor enough.” There is simply no equity in that.

If the intent of the policy is also to foster public oversight of the court 
system, then why is there no need for public oversight when the court 
makes a determination as to whether a party has to pay fees to our 
cash-strapped court system? It seems logical that whether the court 
decides to waive fees for one party, but not another, is an issue where 
public oversight can insure the fair and even-handed administration of 
justice. Yet, our Legislature and appellate courts seem to disregard this 
policy in favor of protecting one class of litigants. 

This is not the only example of our state providing one class of 

litigants with rights that another does not have. These same rights of 
confi dentiality are applied across the board to parties involved in cases 
concerning custody or support of a child born out of wedlock. In those 
situations, the fi les are confi dential and only accessible by the par-
ties or their attorneys of record. Parents who opt to have children out 
of wedlock are given preferential treatment by our courts over those 
parents who get divorced. If you are a billionaire who does not want 
your fi nancial information disclosed, don’t marry the father or mother of 
children because then your information will remain confi dential when the 
relationship falls apart. If you marry that person, prenuptial agreement 
or not, the information will be available to the public.

The policy of our law as guaranteed by the state constitution is to treat 
people fairly and equally. Yet, in clear defi ance of this policy, there are at 
least three different classes of people when it comes to our courts facili-
tation of open access to the public. Those who are poor, and those who 
have their children out of wedlock regardless of their fi nancial status, are 
provided with confi dentiality. The rest of us are not.

There are processes available to litigants that provide a means of 
oversight, such as our appellate courts and the Commission on Judicial 
Performance. The truth of the matter is that there are procedures in 
place to insure the fair administration of justice. But the argument that 
family law courts and documents fi led therein must be publicly acces-
sible for these reasons are clearly unsustainable in light of the fact that 
the courts show preference to certain classes of people. If there is no 
need for oversight in terms of indigent litigants, and no need for over-
sight in terms of unmarried litigants, everyone should have the benefi t 
of confi dentiality. Either the policy is applied across the board to make 
everyone’s information public, or it is not. 

Public Access Only for Some

Either we have a system of public 
access across the board or we do not. 

Fred Silberberg is a certifi ed family law 
specialist and a partner at Silberberg & Ross 
in Santa Monica.
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By James P. Gray

M
y last column discussed the fi ve traditional rationales for 
the implementation of the death penalty. But there are 
additional important facts that also affect the discus-
sion. 

The fi nancial cost of death penalty cases is almost un-
known by the general population. In 2008, the California Commission for 
the Fair Administration of Justice estimated that it costs taxpayers about 
$114 million more per year to process death penalty trials, along with the 
accompanying appeals and writs of habeas corpus proceedings, than it 

would to process trials seek-
ing life without the possibil-
ity of parole. If recommend-
ed reforms to the system 
are instituted, that amount 

will jump to about $237.7 million per year. People do not understand this 
fact, but the costs of extra investigators, attorneys, jury selection, court 
reportertranscripts, and extra procedural safeguards are staggering! 

Why is this process so complicated and expensive? Justice Richard 
Sims wrote in a concurring opinion in Bennett v. Superior Court, 146 
Cal.App.4th 344, 418 (2006), that as a practical matter death penalty 
cases involve four distinct trials. The fi rst is a trial (almost always with 
a jury) that addresses the possible guilt of the offender. The second 
trial decides the penalty of death or life without possibility of parole if 
the offender is convicted. The third trial is of the jurors who decided the 
sentence to determine if any form of misconduct, such as telling other 
jurors about their own personal experiences in life, took place. The fourth 
trial confronts the trial attorneys involved in the case. The prosecutors are 
“tried” to see if they presented their arguments unfairly or too emotion-
ally, and the defense attorneys are “tried” to see if by chance they did not 
afford the offender the effective assistance of counsel on any material 
issue. These “trials” usually take place in habeas corpus proceedings in 
federal courts after the state appeals have fi nally run their course. At this 
time the defense is also entitled to virtually every scrap of paper prepared 
by any law enforcement offi cer that ever had anything to do with the inves-
tigation or any of the witnesses in the case.

How has this situation been allowed to get so extreme? Well, fi rst of all 
we are a compassionate society and we seem to be institutionally unwill-
ing to allow anyone to be executed unless all avenues of innocence and 
mitigation have been explored. 

Secondly, some people are so radically opposed to the death pen-
alty that they have become zealous in their dedication to an exhaustive 
defense, or even to delay just for the sake of delay. For them it is a 
question of morality. Therefore no approach is too extreme if it has even 
the slightest hope of delaying the fi nal outcome. And in actuality, some of 
these seemingly extreme arguments have been successful in the past in 
obtaining a reprieve down to a life sentence, or even an exoneration of the 
underlying offense.

As a result and also as a practical matter, all cases involving the death 
penalty have become expensive beyond belief, and are delayed well 
beyond reason. In fact, I was the judge on the preliminary hearing in the 
death penalty case of a man named Teofi lo Medina, who was shown in my 
court to have robbed four ARCO Mini Marts and thereafter killed the non-
resisting clerks by shooting them in the back of the head at point-blank 
range. In short, he was a bad man. 

These hearing took place in 1987, and he was eventually convicted and 
sentenced to death in 1988. He has now been on death row for 22 years 
with seven attorneys still actively working on his appeal, which has not yet 
been heard. 

This is not at all an exception. Remember Richard Ramirez, otherwise 
known as the “Night Stalker?” He was convicted in 1989 of 13 murders, 
fi ve attempted murders, 11 sexual assaults and 14 burglaries. His fi rst 
appeal went directly to the state Supreme Court, as is required by law. 
This is an enormous expenditure of resources. In fact, the Supreme 

Court’s statistics show that nearly 20 percent of its time is spent just on 
death penalty appeals. But even so, Ramirez’s appeal was not heard until 
June of 2006, 17 years after his conviction. While the appeal was decided 
about 60 days later, if his remaining appeals and writs are heard within 
the average time schedule of additional writs and appeals, his convictions 
will not be fi nal until the year 2114 — at the earliest.

At least Ramirez has appointed appellate counsel. Currently only two of 
17 inmates sentenced to death in 2002 have had attorneys appointed for 
their automatic appeals, and none sentenced in 2003 or thereafter have 
had any appointed at all. As a result, of the almost 700 prisoners on death 
row, 88 inmates still have not had counsel appointed for them, and none 
of them to my knowledge have the funds to hire attorneys themselves. 

Why is there such a problem fi nding attorneys to represent these 
people? Because experience in this specialized fi eld is required, and those 
professionals can make a great deal more money on other matters than 
what the state will pay them on these cases. In addition, it is often emo-
tionally draining work. So the numbers of attorneys willing to accept these 
appointments is declining, and the number of unrepresented sentenced 
prisoners continues to increase.

But there are many other serious problems. Although about 60 percent 
of the general population continues to voice support for the death penalty, 
more and more of those who are required to impose it are withdrawing 
their support. That includes prosecutors, juries, judges and prison of-
fi cials. As such, the number of death penalty convictions nationwide has 
dropped from 317 in 1996 to 128 in 2005. And this withdrawal of support 
also includes medical doctors, who are increasingly seeing their participa-
tion in the death penalty as a violation of their Hippocratic Oath.

Another large issue deals with fairness, as well as the appearance of 
fairness. Statistics show that the death penalty is invoked a great deal 
more often when the defendant is a non-white, or when the victim is white. 
In addition, although the U.S. Supreme Court held only a few years ago 
that it was unconstitutional to execute juveniles, people are increasingly 
concerned that we are executing people who are mentally retarded. 

Additional problems are seen when either the prosecutors or the judge 
on the case are up for election in the near future. Are the decisions about 
life or death being made for legal reasons, or for political ones? Many 
people are having second thoughts about these things and are beginning 
to believe that this is something that a civilized society should not be 
involved with. 

Additionally, the phenomenon of victims’ families speaking out publicly 
against the execution of the convicted perpetrators is also becoming more 
frequent. One example is Bud Welch, whose daughter died at the hands of 
Timothy McVeigh in the bombing of the federal building in Oklahoma City. 
Welch has stated publicly his opinions about the death penalty: He will 
not feel better after McVeigh is executed, and his rage and hatred against 
McVeigh in the name of his daughter was hardly a fi tting tribute to her 
memory. 

Finally, there is the question of mistakes. With DNA evidence now 
considered more than 99.9 percent reliable, programs like the “Innocence 
Project” have shown that over 200 inmates have been falsely convicted 
for crimes they did not commit. And that includes 15 defendants that were 
sentenced to death. Of course, in many ways that can be turned into an 
argument in favor of future death penalty sentences where DNA evidence 
would be used to obtain the conviction. But increasingly people have been 
questioning the death penalty because of its inability to correct mistakes. 

We are human, and we can make mistakes. The largest number of false 
convictions are based upon erroneous eyewitness identifi cations. Others 
result from false confessions or unreasonable appeals to the emotions of 
the jurors. As such, an increasing number of people are concluding that for 
many or all of the reasons that have been presented here it is unworthy for 
an enlightened society to involve itself in the killing of criminal defendants.  

In that regard, the state of New Jersey Legislature has repealed the 
death penalty, making it the fi rst state in several decades to do so. Sev-
eral other states have imposed a moratorium upon its utilization until all of 
the issues surrounding capital punishment can be studied further. In fact, 
this position has become so prevalent around the world that no country 
that imposes the death penalty is actually qualifi ed to join the European 
Union.

So whether you believe that the death penalty is appropriate or not in 
theory, I believe the facts show unmistakably that the system is dysfunc-
tional and that the laws are not working as intended. And as a practical 
reality, in today’s real world they cannot be made to work.

Accordingly, I have personally concluded that the families of the victims 
would be better served by its repeal; the huge amount of tax money 
would be better spent on improving our roads or paying the salaries of 
our police and fi refi ghters; trial and appellate courts could better devote 
their resources and energies to address other issues that are crying out 
for attention; and our country could rejoin most of the rest of the civilized 
world by repealing this practice. One way or the other, everyone will benefi t 
because the system we have today is neither swift nor sure. 

The Death Penalty: Facing More Facts

James P. Gray is a retired judge of the 
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works as a private mediator for ADR Services 
Inc. is the author of “A Voter’s Handbook: 
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